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EDITORIAL 
 
 
 

This is the second issue of the African Journal of Clinical Legal 

Education and Access to Justice.  

 

I noted in the editorial of the maiden issue that the “African 

Journal of Clinical Legal Education and Access to Justice is 

therefore an important introduction to the mission of reform of 

legal education in Africa. It will serve the goal of capacity building 

for law teachers, students and legal education administrators, an 

advocacy tool for the legal education reform project and a platform 

for networking among clinicians in Africa and with other clinicians 

globally.”  

 

This issue’s focus is on the following: 

 

1. A case study on legal assistance offered by the Students’ 

Legal Clinic of Jagiellonian University Poland to students 

in disciplinary Proceedings; 

2. The prospects and challenges of third part litigation funding 

as a route to access to justice in Nigeria;         

3. An overview of the Constitutions of Uganda and Kenya 

regarding access to justice through legal aid; 

4. Suggestions for reform on the subject of pre-trial detention 

in Nigeria; and 
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5. The use (based on a comparative experience of the 

Americas and Africa) of public interest litigation and 

Advocacy as a tool for Social Change. 

 

I wrote in the maiden issue that “Though the Journal is Africa 

based, it is open to receiving manuscripts from all over the globe.” 

This second issue lives up to that mandate as the articles published 

focus on three continents.  

 

I must thank MacArthur Foundation for supporting the publication 

of this issue.   

 

Ernest Ojukwu 

October 2013 

 

 

 

 



Legal Assistance Offered to Students in Disciplinary 
Proceedings by Law Clinics: the Example of the 

Student Legal Clinic at the Jagiellonian University 

 
 

                 Szymon Golinski & MA Malgorzata Pyrcak*
 

 
 
Abstract 
The article presents the issue of the ability of law clinic students to 
act in disciplinary proceedings against university students, on the 
example of the Student Legal Clinic at the Jagiellonian University 
in Cracow, Poland – in particular the legal regulations concerning 
who can be a defence counsel in such a proceeding. The text 
describes Polish legal regulations in force in respect of disciplinary 
liability of the students, as well as procedural aspects of 
proceedings before disciplinary committees. Based on file research 
conducted on the largest of Cracow’s higher education institutions, 
the authors present the categories of behaviours for which a student 
may be liable to face disciplinary proceedings and what possible 
sanctions may be imposed. The authors point to the role which law 
clinic students may play in a disciplinary proceeding, what actions 
they may undertake and whether the accused students actually 
require legal assistance for the protection of their rights in the 
course of disciplinary proceedings. Finally, the authors attempt to 
answer the question of whether the student’s involvement in a 
disciplinary proceeding is advisable for educational reasons and 
what benefits that can bring to students performing the function of 
defence counsels before disciplinary committees. 
 

                                                        
* Chair of Criminal Law, Student Legal Clinic, Jagiellonian University, Crawcow 
Poland;  szymon.golinski@uj.edu.pl; gpyrcak@op.pl
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The history of the Student Legal Clinic at the Jagiellonian 
University: the significance of clinical law teaching 
 
The educational system for qualified lawyers in Poland consists of 
two stages: firstly, one must graduate from a 5-year university 
program and obtain a Master of Arts title. Law teaching in the 
course of the studies is mostly theoretical and based on passing on 
knowledge in the main branches of law. A degree in law allows the 
graduate to take an examination for a legal application. A positive 
outcome of the entrance examination opens the door to a further 
education – in a chosen field of the legal profession (judge, 
prosecutor, attorney, notary). Teaching in the course of the 
application is conducted under the supervision of a patron and aids 
the mastering of practical skills. As a rule, it is not until then that 
the law graduate encounters and participates in real cases. 
Completing a legal application entitles a law graduate to 
participate in the final vocational examination which the law 
graduate must pass to be able to practise the chosen profession. 
 
The purpose of legal clinics operating at universities is to enable 
students to establish contact with real clients and their problems 
while still studying. Clinical law teaching facilitates the 
understanding of what the students will be dealing with after 
graduation and is therefore helpful in choosing the right 
professional path. Since this way of teaching law students is 
considered to be particularly valuable, law clinics are created in 
order to educate students through the clinical teaching program at 
law faculties. The Student Legal Clinic at the Jagiellonian 
University in Cracow was established as the first legal clinic in 
Poland, on 1 October 1997 (then operating under the name of 
University Legal Clinic at the Jagiellonian University). 
 
Currently five sections operate within the Student Legal Clinic at 
the Jagiellonian University: criminal law, civil law, labour law, 
human rights and medical law (the sections are made up of 
anything from 4-15 students). In each section students meet with 
clients on their own, after which they produce written legal 
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opinions and draft pleadings prepared under the supervision of 
academic and professional lawyers. Working in the clinic is an 
elective that students can choose in the course of study – it takes a 
full academic year, at the end of which the students are evaluated.  
 
Polish law does not have any generally applicable legal act that 
regulates the functioning of law clinics. The clinics operate based 
on internal regulations, which apply to their members in internal 
relations and external contact with the clients. The basic operating 
principles of the Students Legal Clinic at the Jagiellonian 
University provide legal assistance to people who cannot afford to 
bear the cost of professional legal assistance, and have neither a 
lawyer nor a legal adviser. Students are not allowed to give legal 
advice orally, instead, they decide how to settle the case after 
discussing it at weekly seminars led by their academic supervisors.  

 
The possibility of allowing Law Clinic students to work at 
disciplinary proceedings against university students 
In accordance with s. 61 of the Regulations for Providing Legal 
Assistance by the Student Legal Clinic at the Jagiellonian 
University, from 16. September 2011, Criminal Law Section 
students are able to perform the function of defence counsels in 
disciplinary proceedings against students of Cracow higher 
education institutions. This is a precise, narrowly defined sector of 
the Clinic students’ activity, but nonetheless worth a special 
discussion.  
 
According to the Polish criminal procedure only an attorney (or a 
legal trainee) can be a defence counsel and Legal Clinic students 
are not allowed to actively participate in a penal proceeding – they 
can only take part in trials as audience. On the contrary, in a 
disciplinary proceeding, any person with capacity to enter into 
legal transactions can be a defence counsel. Hence, the opportunity 
to perform the defence counsel function in disciplinary 
proceedings is actually the only opportunity to participate in a 
proceeding not only by supporting the client in preparing drafts of 
pleadings or the line of defence, but also by representing the client 
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before the disciplinary committee, or even by delivering defence 
speeches. As a rule, there is no difference between managing 
disciplinary cases and other kinds of cases by the Clinic’s students. 
However, students who seek assistance at the Clinic do not have to 
make a declaration concerning their financial situation – in a 
disciplinary case they can benefit from the Clinic’s help regardless 
of whether they can afford a professional defence counsel or not.  
 
According to the Regulations for Providing Legal Assistance by 
the Student Legal Clinic at the Jagiellonian University a student 
against whom a disciplinary procedure is instituted, fills in an 
information form, which he or she signs to confirm, among others, 
familiarity with the principles on which the Clinic operates, with 
his/her signature. After the accused has completed the form, the 
Clinic student should meet with the accused, receive a power of 
attorney from the accused and become immediately acquainted 
with the files of the disciplinary case. The Clinic student should 
participate in all disciplinary proceedings at which the defence 
counsel’s presence is permitted. The case is carried out until the 
end, that is the enforcement of the decision ending the disciplinary 
proceeding, unless the accused has revoked the power of attorney 
or the student no longer works at the Clinic. In such a case, the 
Section Coordinator may, as an exception, allow a further 
management of the case by the Student, regardless of the fact he or 
she no longer works at the Clinic. If the student ends his or her 
work at the Clinic, he or she resigns from the defence counsel 
function and is obliged to inform the accused and the body before 
which the disciplinary proceeding is pending about this fact. The 
student is then replaced by a new defence counsel. 
 
However, to determine whether the participation of Legal Clinic 
students in a disciplinary proceeding as defence counsel is 
advisable, one needs to analyse the principles of student 
disciplinary liability according to Polish law, the course of a 
disciplinary proceeding at universities, as well as the possible 
consequences for a student who commits a disciplinary offence. 
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Substantive foundations for disciplinary liability of university 
students. 

 
The Jagiellonian University offers visiting students a broad choice 
of studies in Polish language. Additionally, individual university 
units offer studies in English, as well as in other languages. 
Moreover, foreign students can participate in a variety of student 
exchange and scholarship programs. 
 
During their studies in Poland foreign students have the same 
rights and obligations as Polish students. L.H.E.1 regulates 
subjective as well as objective foundations for student disciplinary 
liability and applies to all students. 
 
In accordance with L.H.E. provisions, students are subject to 
disciplinary liability. For L.H.E. purposes, a student is a person 
enrolled in studies of the first or second degree, or in single 
master’s degree studies.2 It means that both regular and exchange 
students of the Jagiellonian University are subject to disciplinary 
liability.3 Therefore, the student bears responsibility for their 
behaviour while registered as a student and cannot be held 
responsible for an act done prior to he or she becoming a student. 
However, the situation is different for those who left the university 
after disciplinary proceedings had commenced against them (e.g. 
graduates, students removed from the list or foreign students who 
finished their stay and studies at a Polish university). For these 
categories of students, Article 217, section 4 L.H.E. provides that 
the rule of limitation applies after one year of the student’s 
departure from the university. During this time, despite the lack of 
formal student status, pending disciplinary proceedings against 
such a student may continue. 

                                                        
1 The Law on Higher Education, The Act of July 27, 2005, Official Journal of 
Laws No. 164, item 1365, as amended. 
2 Article 2, section 1, point 18k L.H.E. 
3 Exchange students include EU Erasmus program students. 
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The prerequisites for disciplinary liability of the students were 
included in the L.H.E. and currently a student is liable to 
disciplinary action for violation of university regulations and for 
acts that offend the dignity of conduct required of the student 
(Article 211, section 1 L.H.E.). 
 
Analysing the first prerequisite of the disciplinary liability of the 
students, that is violation of university regulations, it should be 
noted that there are two groups of university provisions in force: 
the rules of generally applicable law and internal regulations. 
 
It needs to be assumed that the legislator’s intention was to 
establish liability for violation of university provisions which 
means they should be recognized as internal regulations. Clearly, 
that does not mean that the student cannot bear disciplinary 
responsibility for violation of generally applicable rules. This is, 
however, conditional on the fulfilment of the second prerequisite 
of this responsibility, that is, such behaviour must offend dignity 
expected of a student (hereafter referred to as student dignity or the 
dignity of a student). It is not however the case that violation of 
any rule of law generally applied, or even committing a crime, will 
automatically result in the student bearing disciplinary liability. On 
the other hand, however, if the violation of a generally applicable 
law constitutes an offence against student dignity, limiting the 
situations in which the student bears disciplinary liability for 
actions committed on university premises or directly related to the 
fact of studying is unlawful, as L.H.E. considers responsibility for 
all actions done everywhere and always. 
 
Internal regulations applying at the university comprises mostly of 
all the university statutes and study regulations. Apart from the 
founding statute (charter), which in the case of state universities is 
given by the minister competent for higher education, and in the 
case of private universities by the founder, the statute is passed by 
the university senate.4 The study regulations are passed by the 
                                                        
4 Articles 19,24 L.H.E. 
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university senate as well, at least five months prior to the 
beginning of the academic year.5 It determines the organization, 
course of education and also student rights and obligations 
connected with them.6 Resolutions of the university senate, 
resolutions of university unit councils, as well as regulations issued 
by individual entities (e.g. student residence rules or financial 
support rules) should also be recognized as other forms of internal 
law. What is more, if the statute or regulations of studies confer a 
discretion or obligation on the person responsible for a subject to 
determine the rules of the examination , the regulations 
establishing these rules, determined by the teacher, should be 
considered as rules applicable at the university, the violation of 
which may lead to disciplinary liability.7 It is worth a mention that 
a part of the internal law, and therefore, the basis for the 
disciplinary liability of students is the oath taken by them, since in 
accordance with Article 170 L.H.E. its content determines the 
status of the higher education institution. All the above sources of 
law are available to students both at the university and on its 
website. It also means that foreign students can familiarize 
themselves with the regulations and are obliged to follow them. 
 
Another reason for taking disciplinary action against a student as 
earlier mentioned is when an act constitutes an offence against the 
dignity of the student. It needs to be emphasized that a single act 
may be sufficient to invoke disciplinary responsibility. This is a 
very broad category, based on a general clause. Behaviour 
violating the dignity of the profession is at the heart of disciplinary 
liability and this is what informs the definition of a disciplinary 
offence in relation to students It must be strongly emphasized that 
the term ‘dignity of the student’ may seem incomprehensible, and 
even counterintuitive to international students, as it refers to a 
                                                        
5 Article 161, section 1 L.H.E. 
6 Article 160, section 1 L.H.E. 
7 For example, § 12 paragraph 2 of the Rules of Studies at the Jagiellonian 
University provides: “The person responsible for the subject in agreement with 
the head of the organizational unit establishes the requirements, principles, form 
and conditions for admittance to the exam”. 
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certain model of a good student. Despite the fact that the concept 
of ‘dignity of the student’ is difficult to define, one cannot apply 
the principles of disciplinary offence specificity in disciplinary 
liability, that is relating the prerequisites of the offence to general 
rules and patterns in order to establish in a given case, whether a 
particular behaviour violates these rules or is against the accepted 
standard. In the next section, the concept of the dignity of the 
student is examined. 
 
Defining the Dignity of the Student. 
 
Clearly, some crucial questions arise: what is this standard of a 
good student? What does ‘dignity of the student’ mean? It seems 
there are three key elements in this context. Firstly, one can state 
that on one hand, a graduate is an educated person and as such, a 
good specialist in their field of study, possessing appropriate 
knowledge and skills, confirmed by examinations passed during 
their course of study, and, on the other hand, a mature person, 
capable of solving problems posed by modern life, a person 
respecting truth, diligent work, the law and other people. 
Moreover, he or she is a responsible person, emotionally and 
morally mature to a degree one could expect from a university 
graduate. All of the above expectations can be directed at the 
students while still in the course of their studies, assuming that 
they are aiming towards the above-mentioned standard. 
 
Secondly, dignity is recognized as a feature of the human entity, 
the basic and fundamental right that accompanies every human 
being. To look at the understanding of dignity through the eyes of 
the academic community it is worthwhile to refer to the Academic 
Code of Values, adopted at the meeting of the Senate of the 
Jagiellonian University on 25 June 20038, which states: 
 

                                                        
8 Available at  <http://www.uj.edu.pl/uniwersytet/wartosci-akademickie>; last 
accessed on 20 May, 2013. 
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“It is in the principle of dignity where all other values 
focus, transformed however to their subjective reference to 
oneself, demanding simultaneously respect for my own 
subjectivity” and further on: “dignity is not a privilege of 
any chosen social group, environment or position. A great 
and famous professor as well as a modest assistant share an 
equal right to it. In an academic community one must care 
about dignity not only of an academic worker but also a 
secretary, a librarian, a storekeeper and a maintenance 
worker. A violation of any and anybody’s dignity is a 
morally deterring deed and it becomes a symptom of a 
deeper ethical illness in the environment or a low moral 
class of certain people, by no means justified by other, 
academic values”. 

 
In clarifying the term ‘dignity of the student’, one needs to 
interpret the above subjective norms by reference to a social group, 
in this case – students. After the transposition of these features, it 
may be stated that the rights and freedoms gained by joining a 
certain social group and also responsibilities that are the 
consequence of being part of this group, constitute the dignity of 
the student. The dignity of the student is also a set of expectations, 
or even demands, that are directed towards that group by the whole 
society. It is related to objectives imposed upon students and the 
distinct image of a model good student. 
 
Thirdly, it must be emphasized again that the dignity of the student 
is inseparably related to possessing a student status and 
accompanies a given person during this entire time. It is not 
dependent on remaining on university premises or fulfilling any 
functions or tasks in its favour; so violation of this dignity can 
occur at any given time and place. It is important that foreign 
students understand this, because by taking up studies at a Polish 
university, they become members of the academic community. 
 
The connection between the first and second prerequisite of 
liability is the fact that most university statutes, regulations or oath 
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wordings relate to dignity of the student and other general clauses 
in their resolutions. And so, the students of the Jagiellonian 
University vow: “to abide by the standards, rules of coexistence 
and university practices” 9. It also needs to be emphasized that a 
reference to the dignity of the student can be found in oaths of 
other Cracow and Polish universities. This has considerable 
implications for foreign students who do not take an oath, but 
whose conduct is nonetheless expected to reflect the values 
considered important at a given university as reflected in student 
oaths. It needs to be stressed that establishing one of the earlier 
mentioned prerequisites of liability is sufficient to constitute a 
disciplinary offence. 
 
It has to be noted that not every common crime is a disciplinary 
offence. It may indeed seem that any crime or violation committed 
by a student is always a breach of the dignity of the student, as the 
image of a model good student assumes that he or she should not 
be in any conflict with the law. However, it would be an unfair 
oversimplification to make a sweeping assumption that every 
crime committed leads to disciplinary liability, especially in the 
case of unintentional offences. Disciplinary liability stands on its 
own and actions must always be assessed in the light of the 
elements of liability they possess. Only after a thorough analysis of 
behaviour can it be decided whether or not it is a disciplinary 
offence. 
 
From the above considerations a picture of a disciplinary misdeed 
as an attributable act emerges, which is an action, omission or a 
combination of both, that meets the prerequisites of a disciplinary 
offence. That is, the misdeed constitutes a violation of university 
regulations or the dignity of the student and its social harm is not 
negligible.10 A disciplinary offence can be committed both 
intentionally and unintentionally. It is possible for a student to 

                                                        
9 Annex no 2 of the Statute of the Jagiellonian University. 
10 Clearly, the degree of social harm relevant to the category of disciplinary 
offences needs to be established. 
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incur disciplinary liability through an unintentional offence that is 
in contrast to intentional and flagrant breach of rules of conduct. 
Again, it must be emphasised that there can be no question of 
specificity of action here, as distinct from substantive criminal law 
which categorizes behaviours prohibited under penalty in the 
detailed section of the criminal act as precisely as possible. The 
rule nullum crimen sine lege certa does not apply to disciplinary 
law. This means that with regard to disciplinary offences, 
legislation only provides a framework, but it is not the legislator 
who decides whether a particular behaviour amounts to an offence. 
This decision in each case is made by the authority which exercises 
disciplinary authority. The only behaviour which has directly been 
named and recognized as a disciplinary offence by legislation is 
the crime of plagiarism, mentioned in Article 214, section 4 
L.H.E., which states that: “In the case of a student being suspected 
of an act which involves the appropriation of the authorship of a 
significant portion or other elements of another person’s work, the 
rector shall forthwith order an enquiry.”11 
 
Defining a Disciplinary Offence 
From the perspective of foreign students, the key issue seems to 
be: what behaviours are considered a disciplinary offence by the 
Polish authorities? The majority of rules and norms which can be 
considered a criminal offence are recognized and accepted by 
foreign students, as certain standards are broadly shared 
worldwide. These offences, which touch on law and morality 
include murder, theft and plagiarism. Differences in understanding 
arise for foreign students in relation to behaviour that offends 
student dignity. Perceptions of offensive conduct in this regard 
may differ from culture to culture, for example between Polish and 
Nigerian universities.  

                                                        
11 The crime of plagiarism is penalized under Article 115, paragraph 1 of the Act 
of 4 February 1994 on Copyright and Related Rights, Official Journal of Laws 
from 2006, No. 90, item 631, as amended. 
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Research was conducted at six largest universities in Cracow12 by 
means of act study method and related to closed disciplinary cases 
during the period of 2005 and 2009. It shows that by far, the 
largest group of behaviours considered to be a disciplinary offence 
are: forgery of a student registration book and examination card, as 
well as their use.13 Disciplinary committees had no doubt that the 
behaviours included in this group offend the dignity of the student. 
The situation has since improved, with the withdrawal of paper 
registration books from the Jagiellonian University (and so at other 
universities), which renders forgery impossible. Another category 
of behaviours recognized as disciplinary offences consists of acts 
of examination malpractice.14 Actions included in this group are 
divided into three subgroups. The first of them includes offences 
committed before the examination such as the impersonation of 
another student and attempting to write his or her examination or 
using another person’s registration book to enter the examination 
room. The second subgroup comprises offences committed during 
examinations such as: cheating with the aid of a mobile telephone, 
communicating with other candidates, disobeying the examiner’s 
request, failing to submit the examination form, obscuring one’s 
personal data on the submitted paper in order to avoid receiving an 
unsatisfactory note, switching the examination form, taking the 
examination without obtaining the required credit, leaving the 
examination room without submitting the examination paper, 
possession and use of one’s own copy of the examination form 
during the examination, falsifying the examination test or taking 
photographs of the examination forms during the examination. The 
third sub-group consists of offences committed after the 
examination, in the course of assistance which students sometimes 
offer with decoding the examination papers. These include an 
attempt to remove one’s paper and adopt someone else’s work as 
                                                        
12 Excluding AGH University of Science and Technology – no consent from 
University authorities. 
13 Goliński Sz., (2010), The Disciplinary Responsibility of Students (master’s 
thesis on the disciplinary liability of students at universities in Cracow), Cracow, 
Jagiellonian University. 
14 Ibid. 
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their own, as well as admitting another student’s paper during 
counting points with the intention of removing the original and 
replacing it with a newly completed test. It seems that adjudging 
behaviour found in this group as offending against student dignity 
is not disputed. A third category of behaviours considered to be 
disciplinary offences consists of forgeries other than those 
mentioned in the first group.15 These include forgeries of student 
ID cards, medical records and medical certificates as well as 
forgery of a stamp, the Dean’s signature on a request to extend the 
examination session, preparing a false certificate of course 
completion and forging a signature on that certificate, forgery of 
extracts from two course reports and using them as authentic, 
forgery of payment confirmations, using a falsified diploma, 
forging the teacher’s signature in a notebook for measurement 
results, using a sister’s identity card, using a processed copy of an 
Associate Dean’s consent for an individual course of study as an 
original, in order to obtain consent for the transfer of the first term 
of the examination, and then to extend the examination session. No 
doubts arise about the recognition of plagiarism as a disciplinary 
offence, which is not only a crime but is also recognized as a grave 
disciplinary offence in the L.H.E. The scope of conduct that 
belongs to this group is quite wide. It ranges from copying 
information from the internet without giving the source and 
placing them in written assignments through using fragments of 
other students’ work in their own, to plagiarism of thesis involving 
deliberate copyright violation by using parts of another person’s 
work in their own without citing the author or the source.16 
 
Goliński’s research also shows that the following have also been 
recognized as unworthy of a student: theft, theft of computer 
programs, burglary, robbery, robbery with a dangerous tool, 
misappropriation, attempted fraud, destruction of another person’s 
property and fencing.17 

                                                        
15 Ibid. 
16 Ibid. 
17 Ibid. 
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Student offences related to drug trafficking under the Polish law 
have been qualified in the same way. Usually, it was possession of 
drugs, but also introduction of large quantities to the market and 
providing a drug to a person with the purpose of making financial 
gain. Several times, the cause for disciplinary liability was driving 
under the influence of alcohol, in five cases it was a bicycle, in 
four cases - a car.18 It should be emphasized that under Polish law 
this is treated as a criminal offence. 
 
Other behaviours also considered as disciplinary offences include: 
vandalizing  a student dormitory room and appliances in it, alcohol 
abuse and arrogant behaviour towards dormitory staff, unjustified 
use of fire extinguishers in the dormitory, engagement in a fight in 
the dormitory, insulting a dormitory doorkeeper with words 
commonly regarded as offensive, loud behaviour during the night 
and alcohol abuse, participation in a brawl, applying for a 
scholarship and maintenance grant, although it this was not the 
person’s first field of study, and submitting a false statement for 
this purpose, posting material which was not only unrelated to the 
subject of occupational health and safety, but instead was 
testimony for inappropriate behaviour, in an internet discussion 
forum for participants of an occupational health and safety 
training, threats of deprivation of life against another student, 
verbalized in English, as well as sending vulgar e-mails to a female 
student and sending messages with vulgar contents to the email 
address of the Institute, at which the accused studied.19 
 
Isolated acts which have been recognized as actions unworthy of a 
student of one of the Cracow universities include: groundless 
refusal to re-park a car to a place appropriate for that purpose, 
causing a medium detriment to another person’s health, a 
premature return from an Erasmus scholarship, use of abusive 
words and threats towards a teacher, participation in pouring water 
over an Italian teacher’s car at below zero temperature – as an act 

                                                        
18 Ibid. 
19 Ibid. 
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of revenge for the lecturer’s attitude towards the accused and the 
whole student group, remaining at university premises while under 
the influence of alcohol, inappropriate behaviour towards the 
Dean’s Office staff and the professor, an attempt to bribe the 
master’s thesis supervisor, financial dishonesty, financial 
negligence consisting in failure to settle an account at a student 
event. 
 
Procedural aspects of disciplinary proceedings in the case of 
University students. 
The conduct of disciplinary proceedings against students is 
regulated in Section 6 of the Law on Higher Education. The 
detailed course of action including the procedure for investigation 
and disciplinary action against students is stipulated by the order of 
the Minister of Science and Higher Education.20 Pursuant to 
Article 223 L.H.E. for disciplinary action against students in cases 
not regulated by the L.H.E., regulations of the current Polish 
criminal procedure are essentially applied.21 Based on the analysis 
of these legal acts, one can distinguish three actual stages of the 
disciplinary proceedings: a proceeding led by the disciplinary 
commissioner, a proceeding before disciplinary committees and an 
executive proceeding.  
 
The main disciplinary body is the disciplinary committee. In 
addition, the university’s rector is authorized to impose the penalty 
of caution on a student without the involvement of the disciplinary 
committee. Disciplinary committees decide on the disciplinary 
liability and the penalty for students who are found guilty of 
committing the disciplinary offence. There are disciplinary 
committees of the first resort and disciplinary appeals committees 
of the second resort. The adjudicating panel of a disciplinary 
committee consists of a chairperson of an adjudicating panel and of 

                                                        
20 Official Journal of Laws No. 236, item. 1707 with effect from 6 December 
2006. 
21 Act of June 6, 1997 - Code of Criminal Procedure, Official Journal of Laws 
No. 89, item. 555, as amended. 
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academic staff and students, in equal numbers. The guidelines for 
appointing members of a disciplinary committee, its operating 
framework and the duration of appointments are regulated by the 
university statutes. The disciplinary commissioner for student 
affairs acts as a prosecutor.22 The disciplinary proceedings are 
initiated and conducted on his or her motion.  
 
When the university’s rector receives information on behaviour 
beneath the dignity of the student or in a violation of university 
regulations, he or she orders an investigation from the disciplinary 
commissioner.23 The disciplinary commissioner is bound by such 
an order and so, an investigation must be initiated in each case. 
After conducting the investigation, the commissioner either files a 
motion to initiate a disciplinary proceeding and punish the student 
or decides to dismiss the case.24 The decision to dismiss the case 
must be approved by the rector.25 
 
If the commissioner’s motion fulfils formal conditions, the 
chairperson of the disciplinary committee sets the hearing date, 
informs the rector of the university and the defence counsel about 
it and summons the accused, witnesses and experts. The hearing 
begins with a confirmation that the parties and other people 
summoned to the hearing are present. After this, the chairperson 
asks the witnesses to leave the room and reads the motion for the 
disciplinary proceeding and punishment with the grounds or 
justification for disciplinary action against the student. The 
chairperson then asks the accused if he or she admits to having 
committed the offence they are being accused of and whether and 
what explanations they intend to submit. After the accused has 
placed the explanation, if he or she admits guilt, the chairperson 
orders a hearing of evidence. If the accused admits to being guilty 
at the hearing and their explanations do not raise concerns, the 

                                                        
22 Article 215, section 3 L.H.E. 
23 § 4, paragraph 1 of the 2006 decree. 
24 § 10, paragraph 2, point 5 of the 2006 decree. 
25 Article 216, section 3 L.H.E. 
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disciplinary committee may, with the consent of both parties, 
refrain from a hearing of evidence or restrict it. After the hearing 
of evidence, the chairperson gives the floor to the disciplinary 
commissioner, the defence counsel and the accused. The 
disciplinary commissioner usually maintains his or her motion and 
urges that the punishment be applied, whereas the defence counsel 
and the accused have the last opportunity to convince the 
disciplinary committee not to enforce disciplinary measures. The 
accused always has the right to make the last address of the 
proceedings to the committee. The final stage of the proceeding 
before the disciplinary committee is passing of the verdict which 
includes a discussion, voting, preparing and signing of the 
decision, and its delivery. The resolution of the disciplinary 
committee may take one of three forms: the committee finds the 
accused guilty of the alleged offence, and imposes a penalty, the 
committee acquits the accused on the charge of committing a 
disciplinary offence, or it dismisses the disciplinary charge against 
the student. After the pronouncement of the verdict, the 
chairperson provides grounds for the judgment orally and instructs 
the accused about the procedure and deadline for lodging an 
appeal. The decision, together with a written justification should be 
served on the parties, the defence counsel and the rector of the 
university within 14 days of its delivery. The accused and the 
disciplinary commissioner have the right to lodge an appeal to a 
disciplinary appeals committee, through the committee which 
issued the judgment. The time limit for filing the appeal is 14 days 
from the date of receiving the decision with the justification.26 
 
A decision of the disciplinary committee which remains not 
appealed within the prescribed period becomes legally binding and 
enforceable.27 The enforcement of the final disciplinary decision is 
ordered by the rector of the university and involves the attachment 
of a copy of the final judgment to the student's personal file, and in 

                                                        
26 § 27, paragraph 2 of the 2006 decree. 
27 § 27, paragraph 5 of the 2006 decree. 
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the case of the most severe penalty, a removal from the student 
list.28 

 
The catalogue of disciplinary penalties. 
In accordance with Article 212 of the Act of 27 July 2005 – Law 
on Higher Education disciplinary penalties that can be imposed 
upon students are following: 
 

1) caution; 
2) reprimand; 
3) reprimand with a warning; 
4) suspension of certain student rights for up to one year; 
5) expulsion from the higher education institution. 

 
The disciplinary sanction system is broad in range, so that it is 
possible to individualize a disciplinary penalty and choose the 
most appropriate one in a given case. The list of disciplinary 
penalties includes those that aim only at the moral sphere of the 
student and they are: caution, reprimand and reprimand with a 
warning, they have a preventive impact and their role is to show 
the penalized the seriousness of his or her actions as well as to 
prevent a repetition of the disciplinary offence. It is not quite clear 
what differentiates the reprimand from the reprimand with a 
warning other than it can be stated that reprimand with a warning 
is a more severe penalty, due to its position in the list. It is not, 
however, clear what this more severe sanction is to “warn” about, 
especially when the lack of regulations concerning recidivism is 
considered. It is also difficult to reasonably draw a line between 
those two penalties. A more severe penalty, which results in more 
serious consequences is the suspension of certain student rights for 
a period of up to one year. The most severe penalty, eliminative in 
character, is expulsion from the university – this penalty is to be 
used as a last resort and only for the most serious disciplinary 
offences, when no other punishment meets its purpose.  

                                                        
28 § 34 of the 2006 decree. 
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The second characteristic of the list of disciplinary measures is the 
non-prescription of what penalty or penalties attach to specific 
disciplinary offences. Any penalty from the list can be applied to 
any behaviour that is adjudged to be a disciplinary offence. As 
mentioned above, the difference between the mildest and most 
severe penalty is enormous. The gravity and effect of the 
disciplinary offences is just as severe, making it imperative that the 
disciplinary committees choose the penalties very carefully and in 
proportion to the offence. This of course leaves room for some 
arbitrariness in the course of disciplinary proceedings. 
 
The third feature, which is the absence of punishment directives in 
the Act, also does not facilitate the choice of an adequate penalty. 
This can in practice lead to a discrepancy between judgments and 
the application of different penalties for the same kind of offence, 
not only at different higher education institutions but also within 
one university, depending on the adjudicating panel in the 
disciplinary committee. In administering disciplinary penalties, the 
disciplinary committees should take into consideration that the 
penalty is proportional to the gravity of the offence, that it fulfils 
the educational role in relation to the student found guilty and that 
it positively impacts the entire academic community. Considering 
the above, one can conclude that disciplinary proceedings serve to 
establish appropriate attitudes and behaviour, to remind the student 
body that disciplinary liability regulations actually work and are 
more than simply a dead letter of the law and that the 
consequences of a disciplinary offence committed by a student can 
be serious. 

 
The nature of student involvement in disciplinary proceedings 
against university students at the Law Clinic. 
Considering the nature of Law Clinic students involvement in 
disciplinary proceedings against another university student, it must 
be emphasized that in such proceedings, students have a widely 
guaranteed right to defence. 
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The disciplinary committee conducting the proceedings should 
hear the arguments of the parties and the accused should have the 
right to respond and submit evidence.  During the course of the 
investigation, the accused and his defence counsel have the right to 
submit a request to the disciplinary commissioner to call certain 
people as witnesses or as experts and to bring in other evidence. At 
the end of the investigation, the accused and his defence counsel 
are entitled to study the collected evidence and to receive 
information about the right to request a supplementary hearing of 
evidence, within three days from the final date and to familiarize 
themselves with the materials to be used in the proceedings. The 
accused and his defence counsel are entitled to similar rights in the 
course of the hearing, and in addition, they may ask questions of 
witnesses and experts and speak about any piece of evidence. 
 
Moreover, the disciplinary proceeding is open to both parties. To 
ensure the presence of parties in the disciplinary proceeding, it is 
required that the accused is given at least seven day notice of the 
hearing. If this condition is not fulfilled, the hearing is postponed 
on the motion of the accused or the defence counsel.29 
 
It must be emphasised that although having a defence counsel is 
optional, in a situation where a disciplinary commissioner’s motion 
requests for the punishment of expulsion from the university, the 
use of a defence counsel is obligatory. If the accused does not have 
a defence counsel of choice, the chairperson of the adjudicating 
panel is obligated to appoint a defence counsel from among the 
academic teachers or students.30 It is submitted however that this 
provision is problematic as the disciplinary committee is not bound 
to impose the penalty requested in the disciplinary commissioner’s 
motion. On the other hand, it is possible that the disciplinary 
committee may decide on the penalty of expulsion from the 
university, even when this was not sought by the disciplinary 
commissioner. Meanwhile,  the student may have been denied the 

                                                        
29 § 16, paragraph 3 and 4 of the 2006 decree. 
30 Article 218, section 2 L.H.E. 
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opportunity of being represented by a defence counsel in the 
course of the proceedings. 
 
Considering the above, the question arises on how to best ensure a 
good level of support provided by these Law clinic students? The 
first move in this matter lies with the students themselves, as it is 
they who are affected by this issue and the student government 
ought to ensure that competent and well-prepared students are 
chosen and registered with the university authorities. It seems that 
the most “convenient” or feasible situation in this regard is found 
at universities where law clinics operate, as in the case of the 
Student Law Clinic at the Jagiellonian University, which already 
has a long standing tradition. 
 
It is not possible to appoint a student from another university as a 
defence counsel under the current legal position, but when a 
disciplinary proceeding is being initiated, there is no rule against 
the accused being informed about where he or she can seek 
assistance or secure a counsel of choice. Such assistance is free of 
charge and guarantees the appropriate level of help. In order to 
discharge the duty of informing the accused as fully as possible 
about their rights as well as the services they offer, the Student 
Law Clinic of the Jagiellonian University annually sends 
information to the authorities of all Cracow higher education 
institutions highlighting the help available to their students, against 
whom disciplinary proceedings are conducted. 
 
Finally, another aspect of the conduct of disciplinary proceedings 
at different universities is worth paying special attention to. During 
the research, the results of which have been presented in summary 
in this text, a significant difference in the application of law 
between universities with law faculties and without law faculties 
was observed. Representatives of the first ones act as disciplinary 
commissioners as well as work in other institutions dealing with 
law (e.g. courts, law firms, offices). These differences are visible 
in the judicial practice of the disciplinary committees and mostly 
occur with procedural regulations. As a matter of fact, at 
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universities where law faculties operate, no serious problem with 
respect to applying legal regulations in force occurred, whereas at 
other universities major violations have been observed, ranging 
from an improper composition of disciplinary bodies, through 
punishing persons who were not students, limiting the right to 
defence, breaching the rule of confidentiality of deliberation, 
applying non-existent penalties, to low quality justifications for 
decisions, which very often actually did not explain anything. It is 
difficult to blame the imperfect legal regulation for this state of 
affairs. A significantly larger problem is the lack of knowledge of 
the law and failure to prepare for its implementation in disciplinary 
proceedings. A comforting fact is that in substantial matters the 
practice of law is satisfactory. First of all, there is no significant 
controversy over behaviour considered as disciplinary offences and 
the punishment policy is not too strict. The final reflection is 
therefore, that disciplinary proceedings are sometimes conducted 
negligently, violating a number of basic procedure rules. 
Disciplinary committee members put in a lot of effort and have 
demonstrated goodwill in their work, but they need training in 
skills and in the knowledge of relevant regulations. 
 
It is submitted that the best way of improving the current system 
and the existing situation is by conducting a large-scale 
information campaign for students and training for persons 
involved in applying the law concerning disciplinary liability of 
students. Students should be informed of the fact that they bear 
disciplinary liability for certain actions, the terms of the 
disciplinary liability and what rights they are entitled to. One of the 
possible ways of addressing this need is to enable student law 
clinics, which can assist the accused students in a professional and 
efficient way, to operate as widely as possible. 
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Introduction  
Access to justice has been viewed as an essential component of a 
civilized society. Justice is a human need: access to justice a 
human right.1It is not enough for there to be a justice system, but 
the system must be easily accessible to all for the justice for which 
they were set up to be dispensed.  However it is trite that the cliché 
that the law is no respecter of persons does not guarantee access to 
justice. A poor man may have the right on his side but be without 
means to enforce such rights in courts, and possibly against some 
powerful adversary2 The system must be such that ‘ordinary 
people’ are able to easily invoke the remedies and protections of 
the law. Litigation is costly and this is more so in civil ligation 
where most State is under no obligation to provide legal aid. 
Legitimate claims can face a cost barrier that is too high and 
prevent the claimant from pursuing the claim. Legal cost and its 
funding can play a pivotal role in assuring access to justice and 

                                                        
∗ C.O OBA (Mrs) LL.M, BL, Ph.D. Research Candidate {University of Jos, 
Nigeria), is a Lecturer at The Nigerian Law School, Bwari, Abuja Nigeria. 
Email: xslinao@yahoo.com , carolineoba@nigerianlawschool.edu.ng. 
1 Buono, V.D. being a preface written in “Access to justice: Women’s rights are 
human rights; Rights are indivisible”, a publication by the Department for 
International Development (DFID) in the occasion of the diamond jubilee of the 
British Council in Nigeria in December 2003. 
2 This statement was made by the Colorado Court of appeals in the case of 
Casserleigh v Wood in 1900 referred to in Kidd, J. “To Fund Or Not To Fund: 
The Need For Second Best Solutions To The Litigation Finance Dilemma”, 
George Mason University Law and Economics Research Paper Series no 12 -22, 
Electronic copy available at SSRN: http://ssrn.com/abstract=2010638 accessed 
on 23 April 2012 at 9.50pm. 
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efficiency of the civil legal system3. The primary legal barrier to 
pursing a lawsuit is legal fees4.  Different Societies have over time 
attempted to make justice accessible to all5. Nigeria has not been 

                                                        
3 Kirstein, R.& Rickman,  N. “Third Party Contingency’ Contracts In Settlement 
And Litigation”, available at SSRN: http://ssrn.com/abstract=427400  accessed 
on March 24 2012 at 6pm. 
4 Ontario Civil Justice Review, 1995 cited in Puri, P. “Financing of Litigation by 
Third Party Investors: A share of Justice?” (1998) Osgoode Hall Law Journal, 
Vol 36, No3, pp 515-556, electronic copy available at SSRN: 
http://ssrn.com/abstract=1427863. It must be noted that there are other fees in 
the litigation process that add to the cost of litigation. They include court filing 
fees, service of process fees, expense of calling an expert witness, cost of 
execution. All this have increased the cost of litigation greatly. 
5  India a developing and largely populated country like Nigeria, for example, in 
an attempt to make justice accessible to all in the post- independent era 
established the Nyaya Panchayats a form of indigenous court met to apply 
indigenous norms. These courts flourished briefly after Indians independence. 
They did not apply indigenous norms rather they applied statutory law. They 
encountered severe problems of establishing their independence of personal ties 
with the parties, enforcing their decrees and acting expeditiously. Their failure 
to provide the much sought after access to justice was attributed to the fact that 
they represented an unappetizing combination of the formality of official law 
with the political malleability of village tribunals. See Galanter, M. & Krishnan, 
J.K. “Bread for the Poor”: Access to Justice and the Rights of the Needy in 
India”, (2004) Hastings law Journal Vol 55, p. 789. Electronic copy available at 
SSRN: http://ssrn.com/abstract=682324 accessed 26 March 2012 at 6pm. Close 
to three decades ago a forum for dispensing justice called the lok adalat 
(literally meaning the people’s court) came into lime light. It is believed to have 
been precipitated by an article published by a renowned legal academic Upendra 
Baxi in the work “From Takrar to Karar: The Lok Adalat at Rangpur-A 
preliminary Study”,) 1976)10 J. Const and Parliamentary Studies 52. The lok 
Adalat is inter alia for settling disputes on petty non- contested cases. As such 
they catered for the needs of the weaker section of the society. See generally, 
Galanter, M. & Krishnan J.K.   “Bread for the Poor”: Access to Justice and the 
Rights of the Needy in India”, (2004) Hastings law Journal Vol 55, p. 789. 
Electronic copy available at SSRN: http://ssrn.com/abstract=682324 accessed 26 
March 2012 at 6pm. In addition, to the foregoing attempts at broadening access 
to India, India has been in the forefront of public interest litigation. In the early 
1980s a small number of judges and lawyers in a bid to actualize the 
constitutional  promises of justice embarked on what has been described as 
unprecedented and electrifying initiatives which included relaxation of the 
principles of  locus standi , appointment of investigative commissions, 
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left out on this. From statutory provisions6 to legal aid scheme7, 
Human Right Commission8, Public Complaints Commission9, law 

                                                                                                                            
appointment of lawyers as representatives of client groups and evolution of  a 
concept called the epistolary jurisdiction which allows judges to take the 
initiative to react proactively to grievances brought to their attention by third 
parties, letters, or newspaper accounts. Public interest litigation was seen as 
using judicial powers to protect excluded and powerless groups which includes 
prisoners, the environmentally susceptible, etc,. Galanter, M. & Krishnan, J.K. 
“Bread for the Poor”: Access to Justice and the Rights of the Needy in India”, 
(2004) Hastings law Journal Vol 55, p. 789. Electronic copy available at SSRN: 
http://ssrn.com/abstract=682324 accessed 26 March 2012 at 6pm. Quite a 
number of literatures have been written on public interest litigation in India. 
They include: Deva, S. “ Public Interest Litigation in India: A Critical Review”, 
(2009) Civil Justice Quarterly, Vol 28, p.19-40  electronic copy accessed from 
SSRN: http://ssrn.com/abstract=1424236 on 16 April 2012 at 7.50 AM, Gauri, 
V. “Public Interest Litigation in India: overreaching or underachieving?” World 
Bank Policy Research Working Paper series, electronic copy accessed from 
SSRN: http://ssrn.com/abstract=1503803, on 16 April,2012 at 7.55AM, Saha, A. 
“Judicial Activism in India: A necessary Evil”, available at SSRN: 
http://ssrn.com/abstract=1156979 accessed on  16 April 2012 at 8.00AM, 
Rathinam, F.X. & Raja, A.V. “Economic Efficiency of Public Interest 
Litigation: Lessons from India”, available at SSRN: 
http://ssrn.com/abstract=760370, accessed on 16 April 2012, at 8.30AM,  
Razzaque, J. “ Public Interest Environmental Litigation in India, Pakistan and 
Bangladesh”, available at SSRN: http://ssrn.com/abstract=1794221  accessed on 
16 April 2012 at 8.00 AM. To further enhance access to justice, the legal aid 
scheme in India as been strengthened by the establishment of the Committee on 
Implementation of Legal Aid Schemes with the Chief Justice of India co-
coordinating the legal Aid Program. Galanter, M. & Krishnan, J.K. “Bread for 
the Poor”: Access to Justice and the Rights of the Needy in India”, (2004) 
Hastings law Journal Vol 55, p. 789. Electronic copy available at SSRN: 
http://ssrn.com/abstract=682324 accessed 26 March 2012 at 6pm. 
6 See for example Section 352 of the Criminal Procedure Act applicable in the 
Southern States in Nigeria mandates the State to be represented by a legal 
practitioner where practicable in a capital offence trial. So also the Court is 
obliged to assign a legal practitioner to represent the defendant in such trial 
where he is not represented. 
7 See the Legal Aid Act 2011 where empowers the Legal Aid Council establish 
under it to provide legal aid to indigent Nigerians to enable them access justice. 
8 The Commission receives complaint of human rights abuses and in some cases 
help the aggrieved person to access justice. 
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clinics in law faculties of universities and the Law School10, Non-
Governmental Organisation, public interest litigation, etc. Nigeria 
has attempted to make justice more accessible to its populace.  
There is no doubt all these efforts have yielded great results in 
enhancing access to justice for the citizenry11. At the same time a 
lot still needs to be done with regards to providing access to justice 
for all.  
 
This paper seeks to examine another avenue for enhancing access 
to justice which is currently gaining acceptance in Australia, 
Europe and to an extent the United States of America. It is called 
third party litigation funding.  It is a radical concept that is 
changing the face of civil litigation internationally. It represents a 
potential sea change in the character and policy implications of 
civil litigation in Nigeria. Litigation funding has the capability of 
affecting numerous areas of law such as corporate law practice, 
intellectual property law, tort law, environmental law, human’s 
rights law, international law, etc.  This paper evaluates the 
prospects and challenges of this concept in the Nigerian legal 

                                                                                                                            
9The Public Complaints Commission (PCC) was established in 1975 for the 
purpose of providing administrative justice to the citizens by ensuring the 
protection of citizen’s right against any form of injustice emanating from 
bureaucratic mistakes, incompetence or abuse of office in consequence of any 
administrative action by those in authority either in the public service or in the 
private sector. Whether the citizenry are adequately aware of the operations of 
this Commission so as to take advantage of it is another thing. According to 
Commodore Ebitu Ukiwe rtd, former Chief of General Staff, General Staff 
Headquarters in a keynote address delivered at the official opening of the first 
training Workshop organized for Investigation offers of the PCC held at the 
Banquet Hall, Secretariat Complex Abuja on Tuesday, 10 December,1985, “ not 
many people are aware of the work and achievement of the PCC due to lack of 
inadequate publicity of its existence and activities”.  
 10Under the Network of University Legal Aid Institutions (NULAI) Nigeria, 
Law clinics have been established in some universities in Nigeria and at the 
Nigerian Law School. The law students in these clinics help people in no small 
ways to access justice. Even though they cannot provide legal representation but 
their work has aided the accessibility of many to the justice system.   
11 This paper does not attempt to go into the merits and demerits of these 
attempts or to evaluate the extent of their impact. 
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system. To achieve this goal, the paper examines the concept of 
third party litigation funding and how it has been operating in other 
jurisdictions; critiques litigation funding currently practiced in 
Nigeria; reviews its prospects and challenges against the backdrop 
of Nigerian legal jurisprudence; and makes recommendations in 
the conclusion.  
 
Third Party Litigation Funding In Other Jurisdictions 
Third party litigation funding (TPLF) has been defined as the 
provision of funds in litigation by companies who have no other 
connection with the litigation12. It is a group of funding methods 
that rely on funds from the insurance markets or capital markets 
instead of, or in addition to, a litigant’s own funds13. It is a concept 
that makes funds available to plaintiffs who have meritorious 
claims to prosecute, which they would otherwise not have been 
able to bring or in regards to which they would have succumbed to 
premature settlements at a discount due to the exhaustion of 
funds14. TPLF has also been described as an arrangement where an 
investor otherwise unconnected with a legal action finances all or 
part of a claimant’s legal cost. If the case fails, the funder will lose 
its investment and is not entitled to receive any payment. In the 
same vein, where the case succeeds, the investor takes an agreed 
success fee15. TPLF arises when someone not otherwise involved 
with a particular litigation, pays the cost of the litigation for one 
party, and may also accept the risk of paying the other party's costs 
if the case fails. In return, if the case succeeds, the third party 
litigation funder is usually paid a success fee, usually a share of the 

                                                        
12 Martin, S.L. “The Litigation Financing Industry: The Wild West of  Finance 
should be tamed not outlawed”, (2004)10 Fordham  J. Corp & Fin. law 55, 68.  
13 Steinitz, M. “Whose Claim Is This Anyway? Third- Party Litigation 
Funding”, (2011) Minnesota Law Review, Vol 95, No.4, available at 
SSRN:http://ssrn.com/abstract=1586053. 
14 Steinitz, M. “Whose Claim Is This Anyway? Third- Party Litigation 
Funding”, (2011) Minnesota Law Review, Vol 95, No.4, available at 
SSRN:http://ssrn.com/abstract=1586053. 
15 Veljanovski, C. “Third Party Litigation Funding in Europe”, electronic copy 
available at http://ssrn.com/abstract=1971502 accessed on 23 April 2012.  
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proceeds (and usually after reimbursement of costs).  TPLF is 
different from situations where a lawyer for a claimant may accept 
a conditional fee agreement or a contingency fee16.  
 
The funding arrangement is one where the funding company pays 
the lawyers’ fees on an interim basis and where the plaintiff wins 
the case; a contingency fee is paid to the funding company usually 
expressed as a percentage of the damages up to an agreed cap17. It 
typically encompasses third parties with no previous connection to 
a claimholder investing in a claimholder’s litigation, covering all 
his litigation costs in exchange for a share of any proceeds if the 
suit is successful, or, in the alternative, nothing if the case is lost18.  
From the description of what third party litigation funding is, it 
connotes that there will be a contract between the litigant and the 
litigation funder. Due to restrictions on legal practitioners on 
dealings with non-lawyers, the counsel to the plaintiff may not deal 
directly with the funder. For example, in the USA, Rule 5.4 of the 
ABA Model Rules of Professional Responsibility 2003 provides 
that a lawyer or law firm shall not share legal fees with a non-
lawyer19. If a lawyer were to enter into a contract directly with the 
litigation funder, the returns on the funder investment would come 
from the recovery and fees collected by the lawyer and this is 
prohibited by the Rules. The prohibition is intended to protect the 
lawyer’s professional independence of judgment. Fee splitting is 
viewed as having the effect of allowing non- lawyers to have 
                                                        
16 Barker G.R. “Third Party Litigation Funding in Australian and Europe” 
(December 13, 2011) available at SSRN: http://ssrn.com/abstract=2034625 . 
accessed on 23 April 2012.   
17 Steinitz, M. “Whose Claim Is This Anyway? Third- Party Litigation 
Funding”, ”, (2011) Minnesota Law Review, Vol 95, No.4,  available at 
SSRN:http://ssrn.com/abstract=1586053. 
18 Robertson, C.B. “The Impact of Third Party Financing on Transnational 
Litigation”, Case Western Reserve Journal of International Law, Vol 44 
electronic copy available at SSRN: http://ssrn.com/abstract=1966202 accessed 
on 23 April 2012 at 10.p.m.  
19 Steinitz, M. “Whose Claim Is This Anyway? Third- Party Litigation Funding” 
”, (2011) Minnesota Law Review, Vol 95, No.4,  available at 
SSRN:http://ssrn.com/abstract=1586053. 
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control over the practice of law without authorization. But 
sometimes, informal agreements between the funder and the 
attorney exist20. 
 
Third party litigation funding is a growing industry. Currently most 
funding agreements are focused on domestic litigation in Australia, 
the UK and the USA21.The emergence of litigation funding can be 
traced to Australia where litigation funding has been a feature of 
litigation for over a decade.22 It was permitted initially in 
bankruptcy cases but later gained acceptance in civil litigation 
generally.23 Large litigation funding firms have sprung up as a 
result24 with some of them listed on the Australian Securities 
Exchange.25  In line with enhancing the workability of litigation 
funding, Australia has taken progressive strides in the past sixteen 
                                                        
20 See Wheeler, J. & Potter, F. “Welcome To the Party”, (2008)158 New L.J 
1491.  
21 Robertson, C.B. “The Impact of Third Party Financing on Transnational 
Litigation”, available at SSRN: http://ssrn.com/abstract=1966202 accessed on 
30 March 2012 is of the view that the industry is poised for growth worldwide, 
and that the recent environment lawsuit brought by Ecuadorian plaintiffs against 
Chevron demonstrates that litigation funding is also beginning to play a role in 
transnational litigation. 
22 It has been argued that while Australia has led the world in terms of being the 
first jurisdiction to develop a robust third party litigation funding market, with a 
history dating back some 20 years, it is still too early to say it is commonplace, 
especially to the extent that it constitutes less than 0.1% of the overall civil 
litigation market by volume per annum in Australia. See Barker G.R. “Third 
Party Litigation Funding in Australian and Europe” (December 13 2011). 
Available at SSRN: http://ssrn.com/abstract=2034625. 
23 See Steinitz, M. “Whose claim is this anyway? Third Party Litigation 
Funding”, available at SSRN: http://ssrn.com/abstract=1586053 accessed on 26 
March 2012 at 6PM. 
24 This includes IMF (Australia), Comprehensive legal funding (CLF), LCM 
Litigation Fund property ltd, Hillcrest Litigation Services ltd (HLS). See 
Robertson, C.B. The Impact of Third- Party Financing On Transnational 
Litigation, 2011. Available at SSRN: http://ssrn.com/abstract=1966202. 
25 IMF and HLS are listed on the Australian Securities Exchange. See 
Robertson, C.B. The Impact of Third- Party Financing On Transnational 
Litigation, 2011. Available at SSRN: http://ssrn.com/abstract=1966202 accessed 
on 30 March 2012. 
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years to loosen or abolish long standing champerty restrictions and 
develop markets for third party funding.26  Australian courts like 
courts in the rest of the common law world had historically 
prohibited litigation funding. However in recent years through its 
decisions that public policy is changing and that it is no longer a 
taboo for a party who provides funding for a case, to have 
legitimate commercial interest in the outcome, thus moving away 
from the rigid common law doctrine27. Even Australian 
Legislatures have begun to adopt a liberal stance on litigation 
funding by relaxing champerty restrictions through legislative 
action.28 An example is the Maintenance and Champerty Abolition 
Act 1993 of New South Wales29.  The Law Council of Australia 
supporting litigation funding (within the ambits of appropriate 
safeguards) has proposed amongst other things that the funding 
agreement be filed with the originating process30. The case of 
Campbells Cash and Carry Pty. Ltd. v Fostif Pty.Ltd.( Fostif 
case)31is a threshold case legalizing third party litigation funding in 

                                                        
26 Aitken, L. “Before the High Court ‘Litigation Lending’ After Fostif: An 
Advance in Consumer Protection, or a Licence to ‘Bottomfeeders’? available at 
Sydney.edu.au/law/slr/docs_pdfs/ editions/slr_v28_nl_bhc.pdf. Accessed on 15 
July 2012. 
27 See The case of Campbells Cash and Carry Pty. Ltd. v Fostif Pty.Ltd.( Fostif 
case) (2006) 229 CLR 386 (Austl.) cited  in Robertson, C.B. The Impact of 
Third- Party Financing On Transnational Litigation, 2011. Available at SSRN: 
http://ssrn.com/abstract=1966202 accessed on 30 March 2012. 
28 See Aitken, L. “Before the High Court ‘Litigation Lending’ After Fostif: An 
Advance in Consumer Protection, or a Licence to ‘Bottomfeeders’? available at 
Sydney.edu.au/law/slr/docs_pdfs/ editions/slr_v28_nl_bhc.pdf. Accessed on  15 
July 2012. Atkin pointed out in the work that the in 1994, the New South Wales 
Law Reform Commission had recognised the social utility of assisted litigation.    
29 http://www.lawlink.nsw.gov.au. Accessed on 15 July 2012. 
30 See Aitken, L. “Before the High Court ‘Litigation Lending’ After Fostif: An 
Advance in Consumer Protection, or a Licence to ‘Bottomfeeders’? available at 
Sydney.edu.au/law/slr/docs_pdfs/ editions/slr_v28_nl_bhc.pdf. Accessed on 15 
July 2012. 
31  (2006) 229 CLR 386 (Austl.)  See also Mobil Oil Australia Pty. Ltd. v. 
Trendlen Pty. (2006) 229 ALR  51 (Austl. ). Sourced from Steinitz, M. “Whose 
Claim Is This Anyway? Third- Party Litigation Funding”, (2011) Minnesota 
Law Review, Vol 95, No.4 available at SSRN:http://ssrn.com/abstract=1586053. 



 

 

 

Third Party Litigation Funding & Access to Civil Litigation                          31 

Australia. In the case which bothers on a litigation funder who 
sought to fund a litigation allowing small tobacco retailers to 
recover license fees from wholesalers, the Australian High Court 
permitted third party litigation funding with the funder having 
broad powers to control the litigation. The court in recognizing the 
various concerns in question stressed on the one hand, the value 
provided by access to funding and the funder’s need to have some 
measure of control over the litigation while, on the other, stating 
that court supervision, ethical rules, and rules governing 
representative proceedings mitigated the traditional dangers posed 
by third party funding. In 2009, the Australian High Court 
interpreted its decision in the Fostif case to be a ban on any general 
rule prohibiting the funding of litigation for reward32.  
 
England is another country where this concept has gained 
prominence. Some legislative steps had been taken to amend 
champerty laws33. The English courts have however taken a 
different approach from the Australian court in adopting litigation 

                                                        
32 Jeffrey & Katauskas Pty.Ltd. v SST Consulting Pty. Ltd. (2009) 239 CLR 75 
(Austl.). Sourced from Steinitz, M. “Whose Claim Is This Anyway? Third- 
Party Litigation Funding”, (2011) Minnesota Law Review, Vol 95, No.4, 
available at SSRN:http://ssrn.com/abstract=1586053.  However a recent 
decision of the Federal Court of Australia, in the case of Brookfield Multiples 
Ltd v Int’l Litigation Funding Partners Pte. Ltd.( 2009) 180 FC 11, 33, 37-38 
(Austl.).  Sourced from Steinitz, M. “Whose Claim Is This Anyway? Third- 
Party Litigation Funding”, (2011) Minnesota Law Review, Vol 95, No.4, 
available at SSRN:http://ssrn.com/abstract=1586053. This has created some 
confusion on the legality of litigation funding in Australia. The decision of the 
court is to the effect that litigation funding is subject to the corporation Act of 
2001 of Australia. This Act makes a condition for litigation funders to hold an 
Australian Financial Services license before offering funding services. 
Australian financial services licence means a licence under Section 913B that 
authorises a person who carries on a financial services business to provide 
financial services. Section 911A (1) of the Act provides that… a person who 
carries on a financial services business in this jurisdiction must hold an 
Australian Financial Services Licence covering the provision of the financial 
services.  
33 For example the Criminal Law Act of 1967 abolished both criminal and civil 
responsibility for champerty.  
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funding in England. The English Court of Appeal has held that 
while third party funding of litigation is acceptable and even 
desirable as a way of increasing access to justice, the funder does 
not control the management of the litigation.  According to the 
court: 

The approach that we are about to commend will 
not be appropriate in the case of a funding 
agreement that falls foul of the policy 
considerations that render an agreement 
champertous…Our approach is designed to cater for 
the commercial funder who is financing part of the 
cost of the litigation in a manner which facilitates 
access to justice and which is not otherwise 
objectionable. Such funding will leave the claimant 
as the party primarily interested in the result of the 
litigation and the party in control of the conduct of 
the litigation.34 

 
From the above position of the English Court of Appeal, it appears 
that two arguments can be canvassed; both for and against. With 
regards to the first argument, the court’s position that the third 
party funder is to fund only a part of the litigation cost, takes 
litigation funding from the full control of the funder and makes the 
decision to bring a case to court in the exclusive control of the 
plaintiff. The situation in the Fostif case in Australia where the 
litigation funder was the one who sought out and propositioned the 
potential plaintiffs to bring the action is likely to pose great danger 
if left uncontrolled. It may lead to situations referred to in legal 
parlance as instigating litigation. Businessmen by practice go after 
avenues to invest and make profit and since no ethics bind them 
not to instigate litigation, the possibility of that happening is high. 
On the other hand, the English court in holding that only the 

                                                        
34 Arkin v Borchard Lines Ltd (2005) EWCA(Civ) 655(Eng) cited in Steinitz, M. 
“Whose Claim Is This Anyway? Third- Party Litigation Funding”, (2011) 
Minnesota Law Review, Vol 95, No.4, at p.1281 available at 
SSRN:http://ssrn.com/abstract=1586053. 
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Plaintiff should be primarily interested in the outcome of the 
litigation may not be a realistic position. Before any businessman 
or woman invest in any venture, they usually satisfy themselves of 
the viability of that business. Where, as in this case, a litigation 
funder do not believe a case has a high chance of succeeding, the 
likelihood of him funding such a case is near impossible. So the 
idea that it is only the claimant who must primarily have an interest 
in the outcome of the litigation may be pretentious to say the least. 
This is because, the litigation funder having invested in a case can 
be said to be ‘primarily interested’ in the outcome of the case. 
However, we are totally in support of the litigation funder not 
having control of the litigation process because this, in our view, is 
outside their sphere of control and this shall be discussed 
subsequently in this work. 
 
The Supreme Court of South Africa recently had an opportunity to 
pronounce on the legality of litigation lending( which is another 
way of describing litigation funding) in the case of Price 
Waterhouse Coopers Inc. v National Potato Co-operative Ltd.35 the 
fact of the case was that an agricultural co-operative had received 
an amount from a third party with a view to prosecuting an action 
against the appellant who were well- known accountants, in return, 
for the third party receiving 50 per cent of the successful proceeds 
of the suit. The Court refusing to toe the line of earlier positions 
invalidating such agreements held that if anyone, in good faith, 
gave financial assistance to a poor suitor and thereby helped him to 
prosecute an action in return for a reasonable recompense or 
interest in the suit, the agreement would not be unlawful or void. 
From this decision one can safely infer that in South Africa, 
litigation funding is allowed when done in good faith. 
 

                                                        
35 (2004) (6) SA 66. Referred to Aitken, L. “Before the High Court ‘Litigation 
Lending’ After Fostif: An Advance in Consumer Protection or a Licence to 
‘Bottom feeders’? Available at Sydney.edu.au/law/slr/docs_pdfs/ 
editions/slr_v28_nl_bhc.pdf. Accessed on 15 July 2012. 
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Litigation funding is making inroads into the American legal 
system despite the very harsh legal regime that is hostile to its 
operation in the USA.36 Describing it as being in its infancy stage,  
an author is of the view that economic forces such as competitive 
pressures on US- based international law firms by  non- US- based 
international law firms who can avail themselves of such funding,  
the effect of the recent global recession, etc. are propelling the 
expansion of the practice in the USA37. Some states in the US such 
as Massachusetts, South Carolina have abandoned the doctrine of 
champerty altogether, States like New York have not abandoned it 
altogether but applies it with exceptions38. However, majority of 
the states in the US still apply it39.  It is our submission therefore 
that those states that have abandoned champerty may likely 
welcome third party litigation funding as the major restriction to its 
application is champerty laws. 
 
Litigation Funding In Nigerian Legal System 
Litigation funding or financing is not alien to Nigerian legal 
system. It has been practiced for decades in the form that Steinitz40 
referred to as first wave litigation funding. This includes 
government funded legal aid programme, contingency fee 

                                                        
36 The two major legal impediments against the flourishing of third party 
litigation funding in the USA is the doctrine of champerty and the prohibition of 
attorney fee sharing with non-lawyers. 
37 Steinitz, M. “Whose Claim Is This Anyway? Third- Party Litigation 
Funding”, (2011) Minnesota Law Review, Vol 95, No.4, at p.1281 available at 
SSRN: http://ssrn.com/abstract=1586053. 
38 For example a New York Judge has ruled that a third party funder that 
charged over 40% interest on five litigation financing agreement did not commit 
criminal usury. See report by Edward Machin available at www.cdr-
new.com/financial-litigation/113-articles/2118-newyork-judge-say-litigation-
funder-not-liable-for-usury accessed on 24 April 2012. 
39 Steinitz, M. “Whose Claim Is This Anyway? Third- Party Litigation 
Funding”, (2011) Minnesota Law Review, Vol 95, No.4, at p.1281 available at 
SSRN: http://ssrn.com/abstract=1586053. 
40 Steinitz, M. “Whose Claim Is This Anyway? Third- Party Litigation 
Funding”, (2011) Minnesota Law Review, Vol 95, No.4, at p.1281 available at 
SSRN: http://ssrn.com/abstract=1586053. 
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arrangement by attorneys and pro bono services. We shall now 
discuss these in detail. 
 
Legal Aid Programme 
Legal aid is a government funded programme to provide assistance 
to indigent Nigerians to enable them access justice. The scheme 
enables financially handicapped Nigerians to be able to avail 
themselves of the services of a legal practitioner41. The assistance 
could be in form of free legal representation, financial assistance, 
legal advice, mediation, and so on.  In the aspect of civil litigation, 
the Scheme through the Legal Aid Council renders assistance by:42 
 

(i) Assisting an indigent person to access advice, assistance, 
and representation in court;  
(ii) Securing, defending, enforcing, protecting or otherwise 
exercising any right, obligation, duty, privilege interest or 
service to which that person is ordinarily entitled under the 
Nigerian legal system where the interest of justice requires; 
and  
(iii) Granting legal aid in respect of any breach or denial of 
any right, obligation, duty, privilege. 
 

A group of senior lawyers in Nigeria in the early 70’s formed the 
Association of Public Defenders with the intention to provide free 
legal services to indigent criminal suspects. The efforts of the 
Association were recognized and given formal, legal status by the 
Military Government of Nigeria 1976 in the promulgation of the 
Legal Aid Act of 197643.  This Act has been repealed by the Legal 

                                                        
41 The Constitution of the Federal Republic of Nigeria empowers Nigerians to 
represents themselves in court. Section 36 (6c). However legal proceedings are 
so complex, that litigants need legal representation for them to properly access 
justice. 
42 See Section 8 (3) Legal Aid Act 2011. The Legal Aid Council is established 
by the Legal Aid Act 2011. 
43 See “An Overview of the State of Legal Aid Scheme in Nigeria” being a paper 
presented by the Director General of the Legal Aid Council at the Open Society 
Justice Initiative Legal Aid meeting held in London on 18th January 2007. 
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Aid Act 2011.44 The Legal Aid Council is a body corporate with 
perpetual succession and a common seal. As a formal body, it may 
sue and be sued in its corporate name.  The Legal Aid Council’s 
statutory duty is to provide free legal representation, assistance and 
advice, together with alternative dispute resolution services.  
 
By the provision of the Legal Aid Act 201145, persons eligible for 
legal aid are Nigerians whose income is not more than the National 
minimum wage. However in exceptional circumstance, the board 
may grant legal aid service to a person whose income exceeds the 
national minimum wage.46 Persons whose income exceeds ten 
times the minimum wage can be assisted by the council by giving 
such legal aid on a contributory basis47. But this is on the condition 
that:48 

(a) The Legal Aid Council shall recover the expenses 
incurred in giving legal aid to such a person by the 
retention of both an amount equal to 10 per cent of the 
damages awarded and the costs awarded to him; 
(b) Where such a person has been granted legal aid on a 
contributory basis he shall be entitled to a refund of his 
contribution from such costs. 
(c) No contribution in this regard shall exceed the 
appropriate sum calculated in the manner prescribed for 
that purpose. 

                                                        
44 See the Explanatory Memorandum to the Legal Aid Act 2011 which goes 
further to state that the Act is in line with international standards, provide for the 
establishment of legal aid and access to justice fund into which financial 
assistance would be made available to the Council on behalf of the indigent 
citizens to prosecute their claims in accordance with the constitution and further 
to empower the existing Legal Aid Council to be responsible for the operation of 
a scheme for the grant of legal aid and access to justice in certain matters or 
proceedings to persons with inadequate resources in accordance with the 
provision of this Act. 
45 Section 10(1). 
46 Section 10(2). 
47 This requires the approval of the governing board. See Section 10 (3). 
48 Section 10(3). 
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(d) The Council shall not be liable in any way to pay costs 
howsoever awarded against a person granted legal aid. 

 
We humbly submit that this is a form of litigation funding.  The 
Legal Aid Council makes funds available to a litigant to enable 
him access justice and in return is entitled to 10% of the damages 
and cost awarded in favour of the litigant49. The only difference 
between the situation here and the one in mainstream third party 
litigation funding is that here the funder does have an interest in 
the outcome of the case beyond pecuniary interest. This is because, 
the Legal Aid Council has a mandate given to it by the law setting 
it up to help indigent Nigerians access justice. So it has an interest 
to see to it that the litigant access justice. This is the nexus that 
connects it to the case. This is as opposed to the third party 
litigation investor who has no connection with the case of the 
plaintiff and whose only interest is return on its investment.  
 
However the services rendered by the Legal aid Council are 
limited in several respects. Firstly, the LAC can only assist to the 
extent of the funds made available to it. Its source of funds is either 
the Legal Aid general fund for the day to day administration of the 
council, or the Access to Justice Fund for the funding of legal 
services rendered in connection with Legal Aid and Access to 
justice which is majorly the government50. It is trite that the 
responsibilities of government are onerous and there are numerous 
public needs competing for the scarce resources. While there is 

                                                        
49 It must be noted that paragraph C of the second schedule to the Legal Aid Act 
2011 provides for the category of civil claims for which the Council will render 
legal aid, which are: claims in respect of accidents including employee’s 
compensation claim, claims covering breach of fundamental rights guaranteed 
under chapter iv of the Constitution of the Federal Republic of Nigeria 1999 as 
amended, claims arising from criminal activities against persons who are 
qualified for legal aid under the Act. 
50 Section 9 Legal Aid Act 2011 which provides inter alia that the sums in the 
fund shall be appropriated annually by the National Assembly pursuant to 
Section 46 of the Constitution of the Federal Republic of Nigeria 1999 as 
amended.  
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public funding available for legal services, almost all 
commentators agree that it is woefully inadequate to meet the 
need51. Secondly, where a person’s income is above the national 
minimum wage, the decision as to whether the council will still aid 
his access to justice is subject to the approval of the Governing 
Board of the Council. This may in our view occasion delay which 
is inimical to justice.52 
 
Contingent Fee Arrangement 
Under Nigerian legal system, there is a practice that promotes in 
our view, access to justice, which is called contingency fee 
arrangement. It is an arrangement between a lawyer and his client 
whereby the lawyer undertakes to handle a case for the client 
without collecting his professional fees in exchange for an amount 
of the judgment sum in favour of the client. Contingent fee means 
fee paid or agreed to be paid for the lawyer’s services under an 
arrangement whereby compensation, contingent in whole or in part 
upon the successful accomplishment or deposition of the subject 
matter of the agreement, it to be of an amount which is either fixed 
or is to be determined under a formula53. Contingency fee 
arrangement is allowed under the Nigerian legal system in certain 
circumstance. Rule 50 of the RPC 200754 provides: 

 
50 (1) A lawyer may enter into a contract with his client for 
a contingent fee in respect of a civil matter undertaken or to 

                                                        
51 See Daniels, S. & Martin, J. “Legal Services for the Poor: Access, Self-
interest, and Pro Bono” March 11, 2009. Access to Justice: Sociology of Crime 
and Deviance, ed., Rebecca L. & Sandefur, Vol12, pp. 145-166, Emerald P., 
2009, American Bar Foundation Research Paper, No. 09-02, Available at SSRN: 
http://ssrn.com/abstract=1357680  accessed on March 16 2012 at 6 pm. 
52 It is a common cliché in legal parlance that justice delayed is justice denied. 
53 Rule 50 (5) of the Rules of Professional Conduct for legal practitioners (RPC) 
2007. 
54 These Rules is one of the regulations guiding the conduct of legal practitioners 
in Nigeria. Others include the Legal Practitioners Act and the subsidiary 
legislation following it such as legal practitioners ( remuneration for legal 
documentation and other land matters) order, legal practitioners (disciplinary 
committee) Rules, etc. 
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be undertaken for a client whether contentious or non 
contentious. Provided that - 

(a) The contract is reasonable in all the circumstances of the 
case including the risk and uncertainty of the 
compensation; 

(b) The contract is not- 
(i) Vitiated by fraud, mistake or undue influence, or 
(ii) Contrary to public policy; and 

(c) If the employment involves litigation; it is reasonably 
obvious that there is a  
bonafide cause of action. 

(2) a lawyer shall not enter into an arrangement to     charge or 
collect a contingent fee for representing a defendant to a 
criminal case. 
(3) except as provided in sub-rule(1) of this rule, a  lawyer 
shall not purchase or otherwise acquire directly or indirectly an 
interest in the subject matter of the litigation which he or his 
firm is conducting; but he may acquire a lien granted by law to 
secure his fees and expenses. 
(4) a lawyer shall not enter into a contingent fee arrangement 
without first having advised the client of the effect of the 
arrangement and afforded the client an opportunity to retain 
him under an arrangement whereby he would be compensated 
on the basis of a reasonable value of his service. 
(5) in this rule “contingent fee” means fee paid or agreed to be 
paid for the lawyer’s services under an arrangement whereby 
compensation, contingent in whole or in part upon the 
successful accomplishment or deposition of the subject matter 
of the agreement, it to be of an amount which is either fixed or 
is to be determined under a formula. 
Rule 51:  A lawyer shall not enter into an agreement to pay for, 
or bear the expenses of his client’s litigation, but the lawyer 
may, in good faith, advance expense- 

(a) As a matter of convenience; and 
(b) Subject to reimbursement. 
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It is submitted that the above provision creates exceptions to the 
common law doctrine of maintenance and champerty. The 
Nigerian Court of Appeal held in 2001 that at common law 
champerty is a form of maintenance and occurs when the person 
maintaining another stipulates for a share of the proceeds of the 
action or suit or other contentious proceedings where property is in 
dispute.  The facts of the case is that the respondent sued the 
applicant at the High Court of Cross River state of Nigeria 
claiming the sum of N948,000 being the principal sum and interest 
of the money borrowed from the respondent by the applicant.  
Judgment was given in favour of the respondent. In an application 
for extension of time to appeal brought by applicant three years 
after the judgment, the applicant attached to his application a letter 
written to the respondent by his counsel asking for 20% of the 
judgment sum in accordance with their previous agreement. The 
Court holding on the letter written by the respondent’s counsel 
held that it was champertous. The court went further to state that 
an agreement by a solicitor to provide funds for litigation or 
without charge to conduct litigation in consideration of a share of 
the proceeds is champertous. This decision was given when the 
1967 Rules of Professional Conduct of lawyers in Nigeria was in 
force. It is pertinent to state that the rules were not brought to the 
notice of the court by either party.  The 1967 Rules of Professional 
Conduct of lawyers in Nigeria rules recognises contingent fee 
arrangement and expressly stated that it is not champertous when 
made in accordance with the Rules55. It is unfortunate that the 
court of appeal did not base its decision on this rule in arriving at 
its decision. 
 
To say that contingent fee arrangement has helped many to access 
justice is an understatement. However whether it adequately 
addresses the issue of access to justice in civil matters is arguable. 
Legal practitioners not been ‘business men’ are not likely to enter 
contingent fee arrangement in high risk cases. So it is only those 

                                                        
55 See Rule 42 (b) (c ) of the 1967 Rules of Professional Conduct of lawyers in 
Nigeria.  
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cases where, from judicial precedence, victory is guaranteed that 
are likely to benefit from such arrangement. Cases which are 
arguable but the chances of success are not so high may not get the 
attention of lawyers. Except for those with entrepreneurial minds, 
entering into contingent fee arrangement is not desirable. There is 
also the factor of the contingency fee arrangement, not being 
contrary to public policy56, a term that is as elusive as the willow 
the wisp.  
 
Pro Bono Legal Services 
Legal practitioners are also involved in the provision of free legal 
services for persons who cannot afford to pay for the services of a 
lawyer. However this is more pronounced in criminal matters. The 
courts are empowered to appoint legal practitioners to represent 
defendants in murder matters. There are incentives for legal 
practitioners to agree to participate in pro bono services.   A 
lawyer’s involvement in providing pro bono legal services for 
indigent clients is one of the criteria for eligibility for conferment 
of the rank of Senior Advocate of Nigeria.57 Also, it has been 
argued that those who manage law firms know that the pro bono 
business is good business for large law firms. It’s the value that it 
has to the law firms in terms of training young lawyers, improving 
the quality of life at the law firms, enhancing the firm’s 
institutional reputation in the communities where it practices law, 
and network with the clients and judges. There’s tremendous value 
there that far outweighs any short term costs. Many firms do not 
consider it as running a charity. It is good and essential business 

                                                        
56 Rule 50 (b) (ii) ) of the 2007 Rules of Professional Conduct of lawyers in 
Nigeria. 
57See Section 18(2) of the Legal Aid Act 2011, that makes it mandatory for a 
legal practitioner who applies to be appointed to the rank of Senior Advocate of 
Nigeria to show evidence of diligent conduct of not less than three pro bono 
cases handled in the legal year immediately preceding his application. Also see 
Guideline 3(4) of Part 11 of the Guidelines for the conferment of the Rank of 
Senior Advocate of Nigeria 2008.  



 
 
 
 
 
42                African Journal of Clinical Legal Education 

for large law firms58. We cannot agree more. However we must not 
lose sight of the fact that these lawyers are contributing to national 
development by helping people access justice irrespective of any 
“ulterior motives”. It must be noted however that in most cases the 
pro bono is limited to the lawyer’s legal fees and the client will 
still have to foot the bills for filling documents in court, service of 
document, etc. A legal practitioner who institutes or conducts pro 
bono cases on behalf of persons entitled to legal aid under the 
Legal Aid Act shall register such cases with the Council, which 
shall keep record of and monitor the progress of such matters59. 
This is a commendable provision. It means that even in situations 
where the legal practitioner handling the matter is unable to 
continue with the case for whatever reason the Legal Aid Council 
can take it up. 
 
Non- Governmental Organisations and university based law clinics 
have also played a key role in the provision of pro bono services. 
They have been involved in the provision of counseling services, 
resolving disputes through alternative dispute resolutions methods 
such as mediation, securing the release of inmates in the Nigerian 
prisons and representing litigants in court in both criminal and civil 
matters. The Legal Aid Act 2011 mandates the Legal Aid Council 
to maintain a register of non- governmental organisations and law 
clinics engaged in pro bono work60. The Legal Aid Council may 
decide to partner with such non-governmental organisation or law 
clinic61. The Network of University Legal Aid Institutions Nigeria 
is a nonprofit, non-political and non- governmental organization 
promoting clinical legal education, reform of legal education, 

                                                        
58  See Daniels, S. & Martin, J. “Legal Services for the Poor: Access, Self-
interest, and Pro Bono” March 11, 2009. Access to Justice: Sociology of Crime 
and Deviance, ed., Rebecca L. & Sandefur, Vol12, pp. 145-166, Emerald P., 
2009, American Bar Foundation Research Paper, No. 09-02, Available at SSRN: 
http://ssrn.com/abstract=1357680  accessed on March 16 2012 at 6 pm. 
59 Section 18(1) Legal Aid Act 2011. 
60 Section 17(1) Legal Aid Act 2011. 
61 Section 17 (2) ) Legal Aid Act 2011. 
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access to justice and legal aid62. It was established on 16 October 
2003.  Its membership is drawn from law clinics/legal aid 
institutions in Nigeria’s universities/law Schools. The organisation 
pioneered the introduction and development of clinical legal 
education in Nigeria and currently coordinates all existing law 
clinics in the country. Four pilot clinics were established by the 
Network of University Legal Aid Institutions Nigeria63.  
As laudable as this programme is, it can only contribute a fraction 
of the access to justice needs in the country given its vast poor 
population. We have to look for more avenues to meet this need. 
 
Prospects and Challenges of Third Party Litigation Funding in 
Nigeria 
 
The concept of third party litigation funding is new in Nigerian 
legal jurisprudence. We shall be critically examining the prospects 
of this kind of litigation funding in providing access to justice and 
the likely challenges that would be encountered.  
 
We have seen from the above discussion that options in Nigeria to 
enable litigants gain access to justice are limited one way or the 
other. There are litigations that contingent fee arrangement with a 
lawyer may not be able to handle. For example, cases involving 
arbitrations/litigations between multinational oil companies and 
communities in oil rich regions require a lot of money for the 
communities to prosecute their claims against the very rich 
multinationals. The funds required to fund such litigation is likely 
to be beyond the capacity of many lawyers or firm of lawyers. 

                                                        
62www.nulai.org/index.php?option=com_docman&task=doc_download&gid=4
&Itemid=162 accessed on 7 April 2012. 
63 They are the Akungba Law Clinic, Faculty of Law Adekunle Ajasin 
University Akungba, Ondo State, Nigeria, University of Uyo Law Clinic Faculty 
of Law University of Uyo, Nigeria, ABSU Law Clinic Faculty of Law Abia 
State University, Nigeria and Maiduguri law clinic Faculty of Law, University 
of Maiduguri, Nigeria. See 
http://www.nulai.org/index.php?option=com_docman&task accessed on 25 
March 2012. 
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With regards to Legal Aid Council, cases such as this with some 
political tone to it are likely not to be funded by the Council. This 
is in addition to the fact that the funds at the disposal of the 
Council to carry out its mandate are inadequate to say the least. It 
may not make sense to put all its funds in a particular case when 
there are many cases calling for attention. Besides, there is a 
limitation on the type of claims that can receive legal aid through 
the Council64. So, civil claims outside the category stated are not 
likely to receive any legal assistance from the Council. But without 
funding, the individuals or communities having claims that are not 
likely to receive legal assistance for varying reasons as enunciated 
above, may not be able to access justice. Third party litigation 
within the context of this work will fill the gaps in access to justice 
in civil matters.  
 
Prospects of Third Party Litigation Funding In Nigeria 
The history of oil spills in Nigeria is a sad one. Multinational oil 
companies who are involved in the exploration of oil have not 
carried out their business with a sense of responsibility to the lives 
and livelihood of the people living in the oil rich communities nor 
have they showed regard to the preservation of the environment65. 
However the government who is meant to fight for them against 
these rich and powerful conglomerates lacks the political will to do 
it.66 Moreover, because of the gradual destructive erosion of the 
means of livelihood of these people, they are greatly impoverished 
and have no means to access justice to seek redress against the oil 
companies. In situations where lawyers agree to represent them on 

                                                        
64 See paragraph C of the second Schedule to the Legal Aid Act. 
65 The report from the United Nations Environment Programme on oil pollution 
in Ogoni land in the Delta Region of Nigeria 2011 cited in Amnesty Annual 
Report 2011 available at http://www.amnesty.org/en/news-and-updates/un-
confirms-massive-oil-pollution-niger-delta-2011-08-04 accessed on 4th August 
2012 by 8:45 a. m.  
66 For example, knowing the danger of gas flaring to the health of man and the 
environment, the federal government of Nigeria has failed to implement several 
deadline dates given to these oil giants to stop gas flaring. The people are thus at 
the mercy of these companies. 
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the contingency fee arrangement, the oil giants who have great 
resources at their disposal pursue frivolous appeals that appear 
endless given the slow judicial process in Nigeria. In this wake, 
even the lawyers are spent and their ability and willingness to 
pursue the case further wanes. However a third party investor has 
the funds to perhaps match the power of these rich companies in 
litigation. It is  my humble view that where the multinational oil 
companies under discussion  know that the claimant are  properly 
funded to pursue their claims, the attitude of pursuing frivolous 
appeal will not be there. They are most likely to be amenable to out 
of court settlement.67 Third party litigation funders as found in 
Australia and the UK are large companies and some quoted in the 
stock exchange.68 Having such in Nigeria will go a long way to 
empower financially weak claimants to access justice.69 As pointed 
out earlier, the litigation funding business is impacting 
transnational litigation already.70 As such, even in disputes 
between Nigeria and another country, TPLF can come in handy to 
finance such litigation and take the burden off tax payers’ money 
which is badly needed in other areas of nation building.71 As in the 
cases of individual plaintiffs and very large class actions, 
                                                        
67 In the Bodo Community oil spill, Shell petroleum company Nigeria ltd is 
reported to have admitted liability when the community got help in filing their 
claim in London against the oil giant. See “Bodo Community oil spill: Shell 
accepts liability” (2012, April 24) The Nation Newspaper.  
68 For example Hillcrest Litigation Services ltd (HLS) earlier referred to in 
footnote 24. 
69 There appear to be an outfit in Nigeria which claims to fund litigation and can 
be categorized as a third party litigation finance firm. AETAS Legal Fund ® 
F.A.Q.S is a private legal fund. In their website http://www.aetaslf.com, they 
claim that they will be happy to provision legal cause( whether contentious or 
non-contentious) to which lawyers’ fees and expenses accrue. 
70 Multinational Finance Companies are funding litigation across a number of 
companies. For examples Burford Capital ltd (one of the largest litigation- 
finance firms) which  is into financing of commercial litigation, arbitration, 
corporate litigation and other disputes, working with clients in both the USA and 
internationally. See  Robertson, C.B. The Impact of Third- Party Financing On 
Transnational Litigation, 2011. Available at SSRN: 
http://ssrn.com/abstract=1966202 accessed on 30 March 2012.  
71 For example the boundary dispute between Nigeria and Cameroon. 
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sovereigns in the developing world stand to gain very significant 
increases in access to justice through litigation funding. Currently, 
with respect to this, funding has been restricted to international 
commercial and investment arbitration.72 But this could be 
expanded to include enforcement of rights under cross- border 
contracts, enforcement of environmental rights against 
multinational oil companies and so on.73 The Ecuadorian litigation 
is a case in point. The  Ecuadorian part of the litigation was funded 
in part by Burford Capital which invested $4m in the Ecuadorians’ 
case against the oil giant Chevron. In return, the Burford capital is 
entitled to 1.5% stake in any recovery with possibility for investing 
and reaping more profits.74  In February, 2011, an environmental 
judgment of $ 18.2 billion was given against Chevron by a judge in 
Sucumbios Province in Northeastern Ecuador.75 It may not have 
been possible for the 47 Ecuadorian peasants many of whom are 
not literate to pursue their claim against the oil giant Chevron. 
Litigation funding here can be said to have enhanced access to 
justice. Other areas of civil litigation in which litigation funding 
will be useful is torts, especially those that are related to 
consumers’ rights. The problem of adulterated and fake drugs is 
monumental in Nigeria. People have consumed products with 
                                                        
72 Steinitz, M. “Whose Claim Is This Anyway? Third- Party Litigation 
Funding”, (2011) Minnesota Law Review, Vol 95, No.4, at p.1308 available at 
SSRN: http://ssrn.com/abstract=1586053.  
73 Steinitz is of the view that apart from lack of funds or an inability to justify to 
their impoverished people the wisdom in spending so much money paying 
lawyers to represents them, the developing countries have the handicap of lack 
of capacity on the part of their local attorneys to carry on the kind of specialized 
litigation that takes place in international arbitrations. And they lack the 
developing countries lack the financial capacity to reach out to, vet, and retain 
western lawyer who possess those skills. See Steinitz at p.1308. I agree with his 
position to a large extent. But lawyers in Nigeria are fast becoming skilled in 
specialized areas of law in line with international best practices. 
74 Parloff, R., Have You Got A Piece Of This Lawsuit? Available at 
http://features.blogs.fortune.cnn.com/2011/06/28/have-you-got-a-piece-of-this-
lawsuit-2/ accessed on 30 April 2012 at 3.09pm. 
75.Parloff, R., Have You Got A Piece Of This Lawsuit? Available at 
http://features.blogs.fortune.cnn.com/2011/06/28/have-you-got-a-piece-of-this-
lawsuit-2/ accessed on 30 April 2012 at 3.09pm. 
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brand names and they turned out to be substandard or adulterated 
with the attendant health consequence which sometimes lead to 
loss of life. There is also the issue of environment pollution by 
GSM companies who install their mast indiscriminately in 
communities without taking into consideration the health 
consequences of these masts been put close to where humans 
inhabit.76 
 
Challenges to the Practice of Third Party Litigation Funding in 
Nigeria 
 
That the operation of TPLF in Nigeria will occasion some 
challenges is an understatement. In this segment we shall be 
discussing the likely challenges and the likely solutions to such 
challenges. These challenges vary from legal impediments77, to 
slow process of administration of justice. These will now be 
discussed in turn. 
 
The Doctrine of Champerty 
The common law doctrine of champerty also closely related to the 
rule against maintenance of litigation78 has its origin in a law 
                                                        
76 The National Environmental Standards Regulation & Enforcement Agency ( 
NESREA) has been making effect to regulate this action but it appears they have 
not achieved much in this direction. However the individual concerned do have 
a right in law to sue these communication companies. But the cost of litigation is 
a major contributing factor in the lack of desire to pursue such claims by persons 
affected. The cost of litigation in this context includes money, time, energy, 
emotional stress, etc. 
77 For example the legal practitioners Rules of Professional Conduct 2007 
prohibit a lawyer from permitting his professional services to be controlled or 
exploited by any lay agency, personal or corporate, which intervenes between 
him and his client. There is also the common law doctrine of champerty which is 
still be applied in its ‘raw’ form by the courts even in the face of statutory 
provisions providing exceptions to the rule.  
78 Maintenance refers to the giving of assistance or encouragement to one of the 
parties to litigation by a person who has neither an interest in the litigation nor 
any other motive recognized by law as justifying interference. Champerty is a 
particular kind of maintenance. More specifically, it refers to maintenance of an 
action in consideration of 
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passed during the 32nd year reign of King Henry VIII. It was a law 
to stop practice by means of which great men increased their 
power at the expense of the court of justice. The practice in those 
times was that ‘small men’ transferred their rights of action in 
property disputes to ‘great men’ in order to get the support of these 
‘great men’. In return for their support the ‘great men’ were 
entitled to a share of the property. The ‘great men’ due to the 
weakness in the legal establishment in those times were able to 
manipulate and overwhelm the court and have their way. As such 
the ‘small men’ are able to get their land and the ‘great men’ also 
get their share. The doctrine is directed against wanton and 
officious intermeddling with the disputes of others in which the 
maintainer has no interest whatever and where the assistance he 
renders to the one or the other party is without justification or 
excuse79. It is considered contrary to public policy for a person to 
maintain a dispute he has no interest in.  But public policy is not a 
fixed and immutable matter. It is a conception which, if it has any 
sense at all, must be alterable by the passage of time. 
 
The English Common Law in force in England as at 190080 is 
applicable in Nigeria. The law prohibiting champerty is one of 
such. There have been judicial decisions by Nigerian courts 
upholding the doctrine81. This is because; it involves maintaining a 
law suit for a claimant in return for a share of the proceeds. 
However as earlier discussed in this work, there are forms of 
litigation funding that are permissible in Nigerian legal 
jurisprudence though applying strictly the doctrine of champerty 

                                                                                                                            
a promise to give the maintainer a share in the proceeds or subject matter of the 
action. 
79 McIntyre Estate v. Ontario (Attorney General) (2002), 61 O.R. (3d) 257. See 
Steinitz, M. “Whose Claim Is This Anyway? Third- Party Litigation Funding”, 
(2011) Minnesota Law Review, Vol 95, No.4, at p.1281 available at SSRN: 
http://ssrn.com/abstract=1586053.  
80 This forms part of what is commonly referred to as Statutes of General 
Application in Nigerian Legal System 
81 See Oloko v  Ube (2001) 13 NWLR (pt 729) p.161 at 181.   
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they should be declared champertous.82 The question then is, if 
these exceptions have been created in these circumstances, what 
stops the exception being extended to TPLF? The aim in these 
services is the same. Make justice accessible to a claimant who 
ordinarily will not have accessed same. Whether the person 
providing the funds is the government, or an investor, should not 
be the determining factor as to whether it should be permissible in 
law or not. In addition, the nature of maintenance provided should 
not be a factor.83 It can be argued of cause that the government’s 
return in ‘investing’ in litigation is only to recover cost or capital 
plowed in in the first place. And clearly the percentage to be taken 
by government as stated in the Law84 is very small and as such it 
cannot be considered champertous.  However, it must be noted that 
there is a conceptual difference between government funding and 
TPLF. While TPLFs may reap big rewards on their investment, as 
much as fifty percent of very large judgment sums, this cannot be 
viewed from any standpoint as champertous. Investors invest and 
expect big returns on their investments. This is a known fact in 
business. In addition, the returns on investment by a TPLF cannot 
be compared with that of a lawyer under a contingent fee 
arrangement. This is because lawyers provide legal services for 
their fees whereas investors (TPLF) invest money for profit. The 
lawyers’ fees in Nigeria is determined by the time and  labour 
required, novelty and difficulty of the questions involved and the 
skill required to conduct the case, the amount involved in the 
controversy, the certainty of the compensation85, etc. in this light, 
fees charged can be declared excessive or too low. This does not 
however apply to an investor. His returns is not capped by such 

                                                        
82 The provisions of the legal Aid Act 2011 allowing funding of litigation for a 
claimant who ordinarily does not fall within the class of persons entitled to legal 
aid. Also the practice in the legal profession of contingency fee arrangement is a 
form of “financing” of civil litigation by a lawyer. 
83 For example with regards to contingent fee arrangement, what the lawyer is 
providing is his service as opposed to a TPLF who provides funds. 
84 Legal Aid Act 2011. 
85 See Rule 52 of the Rules of Professional Conduct for Lawyers in Nigeria, 
2007. 
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rules or criteria as such, depending on the investor bargaining 
power, he can get very high return on his investment. 
 
Exploitation of Litigants by Litigation Funders 
The Rules of Professional Conduct regulating the practice of 
lawyers in Nigeria do not allow lawyers to share legal fees with 
non-lawyers.86 As discussed earlier in this work, the possibility of 
a lawyer entering into an agreement with a litigation funder on 
behalf of his client without breaching this rule is slim. Thus the 
practice in jurisdictions such as Australia earlier discussed is for 
the funders to deal directly with the Litigant. This is likely to put 
the litigant at the mercy of the litigation funder.  The possibility of 
a claimant who approaches such funders for help to be exploited is 
there. It is trite that in most transaction, one party has a higher 
bargaining power. In this case, it is obvious that the TPLF has the 
ace in his hands. The solution to that is for the claimant’s lawyer to 
be involved at the stage of the claimant entering into the agreement 
with the litigation funder. The lawyer will see to his clients’ 
interest so much so that the claimant gets a fair deal. The lawyer 
here is not entering into an agreement with the litigation funder. 
This will offend the rule that prohibits a lawyer from sharing his 
legal fees with a non- lawyer. He only acts as an adviser to his 
client in the transaction between his client and the litigation funder. 
In addition, there should be well spent out guidelines as to how the 
funding agreement should be to avoid exploitation by the funders. 
The government should step in and regulate the litigation funding 
industry. The way the government regulates landlord and tenant 
relationship to avoid exploitation of tenants , it can do same for 
litigation funders and litigants. 
  
 
 
                                                        
86 Rule 3 ( c) of the Rules of Professional Conduct for Lawyers in Nigeria, 2007. 
Rule 53 contains exceptions to Rule 3 ( c) by providing inter alia  that a lawyer 
by agreement with his firm, o partner or association provide for the payment of 
money; over a period of time after his death, to his estate or to one or more 
persons. 
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Filing of Frivolous Suits 
Closely knitted to the challenge discussed above is the fear that 
litigation funding will increase filing of frivolous claims and 
generally results in overcrowding of the court files thereby 
impeding quick dispensation of justice. Critics of third party 
funding of litigation see it as a form of “trafficking in litigation” 
given that the funder’s only motivation in participating in the 
litigation is to derive profit87.  Opponents of third party funding 
argue that third party funding permits plaintiffs and their counsel to 
offload the risk of litigation and therefore encourages them, to 
pursue cases of questionable merit in the hopes of extracting a 
settlement. The fear is premised on the fact that since profit is the 
driving force behind the litigation funder investment in litigation; 
these funders are likely to go all out to solicit for potential 
claimants and lure them to file frivolous clients. This is because 
unlike legal practitioners, litigation funders are not prohibited from 
soliciting88. The Fostif case89 earlier discussed in this work is a 
good example of the extent to which litigation funders can go in 
pursuit of their objectives. 
 
The issue of filing of frivolous claims is not new and certainly 
litigation funding is not the origin of it. The court has over time 
devised means to curtail this tendency90. Whether or not, the courts 
have been successful in this drive is another matter and not within 
                                                        
87 Tenai, S. & Saint- Martin, N. “Third Party Funding of Class Action”, 
available at www.nortonrose.com/files/third-party-funding-of-class-actions-
pdf=199kb-52204.pdf accessed on 4-05-2012 at 4.50 p.m. 
88See Rule 47 Rules of Professional Conduct for Lawyers in Nigeria, 2007  
which prohibit a lawyer from instigating controversy or litigation. 
89  (2006) 229 CLR 386 (Austl.)   Sourced from Steinitz, M. “Whose Claim Is 
This Anyway? Third- Party Litigation Funding”, (2011) Minnesota Law 
Review, Vol 95, No.4, available at SSRN:http://ssrn.com/abstract=1586053. 
90 For example, Order 4 Rule 17 of the High Court Civil Procedure Rules 
(HCCPR) of the Federal Capital Territory makes provision for liability on a 
legal practitioner where a suit filed by him turns out to be frivolous. The 
HCCPR of Lagos State also makes provision for striking out of frivolous claims 
and usually cost is awarded against the party bringing such a suit. See Order 15 
Rule 16 & 18 of HCCPR Lagos.  
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the purview of this work. It is submitted that it is unlikely that a 
litigation funder will want to fund a claim that is frivolous and 
likely to be thrown out of court. Rather it can be argued that it will 
lead to an increase in filing of meritorious lawsuits given that a 
goal of this development is to increase access to the civil justice 
system for individuals who are currently unable to afford the costs 
of litigation. Also the proportion of frivolous lawsuits to 
meritorious lawsuits will not increase under this development 
because the rules of civil procedure filter out frivolous, scandalous 
and vexatious claims early in the trial process91. Moreover, the 
TPLF is likely to seek legal advice on a case before investing in it. 
Investors are no fools as to take their funds and invest in ‘bad’ 
business as it were. Though investment is a risk in itself but it is 
certainly not a risk taken blindly. Rational investors, who are 
mainly interested in monetary returns, will be unwilling to advance 
funds to finance frivolous lawsuits. In fact, investors will seek out 
those lawsuits which appear to be most meritorious, because they 
will have the greatest probability of success. Thus, rather than 
encouraging frivolous and vexatious lawsuits, investors will 
actually serve as a private screening mechanism to sift out non-
meritorious claims92.  It is my opinion that what is required is the 
strengthening of our legal system to ensure that it is able to sieve 
the “wheat from the shaft”. Where a litigation funder knows there 
is no way the system can be manipulated, sponsoring frivolous 
claims will not arise.  
 
Morality of Litigation Funding 
There is also the argument that this development is morally 
questionable because it will allow third parties to profit from other 

                                                        
91 See generally, Puri, P. “Financing Of Litigation By Third-Party Investor: A 
Share Of Justice?,” (1998) Osgoode Hall Law Journal Vol 36, No 3 pp. 515-
556, .  Available at SSRN: http://ssrn.com/abstract=1427863 accessed on 26 
March, 2012 at 6p.m. 
92   See generally, Puri, P. “Financing Of Litigation By Third-Party Investor: A 
Share Of Justice?,” (1998) Osgoode Hall Law Journal Vol 36, No 3 pp. 515-
556,  at 558.  Available at SSRN: http://ssrn.com/abstract=1427863 accessed on 
26 March, 2012 at 6p.m.  
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people’s injuries. However, that it would seem perverse to 
maintain the status quo and thereby allow wrongdoers to profit 
from the plaintiff’s inability to pursue a legal claim93. Thus, if 
investors are prevented from financing meritorious claims, 
potential defendants will be allowed to retain a windfall gain as a 
result of their wrongdoing. We are in agreement with the opinion 
of Puri94 that the perceived repugnancy of this development 
appears to be related to the potential abuses rather than to a moral 
statement that lawsuits should not be subject to market forces. If 
so, potential safeguards to remedy the abuses should satisfy such 
concerns. This argument is also against contingency fee 
arrangement by lawyers which is permissible under Nigerian legal 
system. What is good for the goose should also be good for the 
gender. In our humble opinion what is needed like in the case of 
contingency fee arrangement is statutory regulation to curb abuses 
of the process.  
 
Aiding the Unauthorised Practice of Law 
Lawyers’ compensation of non-lawyers for referral or sharing legal 
fees with non-lawyers is prohibited.95 This prohibition is intended 
to protect a lawyer’s control over a case he is handling. A lawyer 
handling a matter is the master of his case. He exercises his 
professional judgment in the conduct of the case for the benefit of 
his client. He can take some decisions to the exclusion of his client 
as long as they do not affect the merit of the case. Rule 24 of RPC 
2007 provides: 
 

                                                        
93 See generally, Puri, P. “Financing Of Litigation By Third-Party Investor: A 
Share Of Justice?,” (1998) Osgoode Hall Law Journal Vol 36, No 3 pp. 515-
556,  at 563.  Available at SSRN: http://ssrn.com/abstract=1427863 accessed on 
26 March, 2012 at 6p.m.   
94  See generally, Puri, P. “Financing Of Litigation By Third-Party Investor: A 
Share Of Justice?,” (1998) Osgoode Hall Law Journal Vol 36, No 3 pp. 515-
556,  at 564. Available at SSRN: http://ssrn.com/abstract=1427863 accessed on 
26 March, 2012 at 6p.m.   
95 See Rule 3(1) of Rules of Professional Conduct of Lawyers in Nigeria 2007. 
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(4) the lawyer shall be responsible for taking decisions in 
respect of incidental matters not affecting the merit of the 
case or operating to prejudice substantively the rights of a 
client and shall not be bound to do or refrain from doing 
anything contrary to his sense of honour or propriety 
simply because his client demands that he should do it.  
(5) in matters not directly affecting the merit of the case or 
operating to prejudice the rights of the client, the lawyer 
may to the exclusion of his client, determine what 
accommodation to be granted to the opposing lawyer 
(6) for the purpose of this rule, the expression “incidental 
matters” includes matters such as fixing time for trial for 
the opposing lawyer, and applying for or resisting 
adjournment, account being taken of the circumstances of 
the opposing lawyer. 
 

From the above provision it is clear that a lawyer is to be able to 
control the tide of a case he is handling. Nothing must be allowed 
to interfere with a lawyer’s professional independence of 
judgment. TPLF has the potential to breach these principles. This 
is because the likelihood of the litigation funder interfering with 
the lawyers’ control of the case is high. This will happen more 
where the lawyer is retained by the funder and not by the claimant.  
 
This is a very possible occurrence in litigation financing. 
Moreover, lawyers representing the plaintiff may find themselves 
in a conflict between the plaintiff’s interest and the funder’s 
interest, particularly in circumstances where the funding agreement 
is structured enabling the funder to terminate funding at any time. 
Fearing termination of funding, litigation may be conducted with a 
view to ensuring that the funder’s, rather than the plaintiff’s, 
interests are satisfied. So where the funder is inclined to settle the 
case out of court and the claimant is not, there is high possibility 
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that the funder will have his way. In the Fostif case96, the lawyers 
were retained by the litigation funders, and the funders were 
permitted to investigate the claims, instruct in the litigation and 
settle without consultation with the client. This is a dangerous 
trend and should be a cause for concern. What has happened in the 
above case is that a non- lawyer has been allowed to practice law. 
This is unethical under the Nigerian rules. A lawyer shall not aid a 
non-lawyer in the unauthorized practice of law.97 Settling a matter 
out of court is the function of a lawyer in a case, and the lawyer 
cannot allow someone else to take over that job. There is therefore 
need for regulation in this industry which is already finding its way 
to Nigeria.  
 
Loss of Control over the Litigation by the Claimant 
Another likely challenge that may arise in TPLF is the concern that 
investors involved in financing a lawsuit will strip the plaintiff of 
control over the direction of the lawsuit. 
 
Whether an investor would have any control over the direction of a 
lawsuit could be left to negotiation between the plaintiff and the 
investor. However as already argued earlier in this work, the 
investor is the one practically calling the shot in any contractual 
relationship with a claimant to fund a case. This is as opposed to 
the relationship between a lawyer and his client. A counsel is 
bound by his clients’ instructions and cannot act outside it. In such 
a relationship, the client has some level of control over the 
proceeding, and if he is not satisfied with his counsel’s conduct, he 
can debrief him. The client does not have this leverage as he who 
pays the piper dictates the tune.  However, as a policy matter, it 
may be prudent to keep control over key decisions in the plaintiff’s 
hands. 

                                                        
96 (2006) 229 CLR 386 (Austl.)   Sourced from Steinitz, M. “Whose Claim Is 
This Anyway? Third- Party Litigation Funding”, (2011) Minnesota Law 
Review, Vol 95, No.4, available at SSRN:http://ssrn.com/abstract=1586053. 
97 Rule 3 (1) (a) of the Rules of Professional Conduct of Lawyers in Nigeria 
2007. 
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Confidentiality 
Third party funders will want full access to all information relating 
to the litigation in order to assess the ongoing viability of the 
litigation. This is expected as they will want to know the state of 
their “investments”. Beyond raising questions as to the use for 
which such information is being sought (i.e. whether to influence 
the direction of the litigation), there is also the concern about a 
defendants’ right to confidentiality. During settlement, parties are 
bound to say things and make concessions which they will want to 
be kept private and confidential. Giving TPLF access to all 
information in a case may erode this very vital aspect of alternative 
dispute resolution.  A court in Canada has held that a defendant is 
entitled to require confidentiality of settlement discussion.98 There 
is also the question as to who should provide the TPLF with 
information on request. This is because a legal practitioner owes a 
duty generally to his client not to reveal a confidence or secret of 
his client or use a confidence or secret of his client to the 
advantage of himself or a third party unless the client consents 
after full disclosure. 99 This is because all communications 
(whether oral or written) made by a client to his lawyer are 
privileged.100 There is also the need to provide guidelines on the 
use of confidential information under a TPLF contract. This should 
include an obligation not to divulge any of such information to 
third parties and the fact that such information cannot be used 
against either of the parties in any legal proceedings. 
 
                                                        
98 Metzler Investment GMBH v. Gildan Activewear Inc., [2009] O.J. No. 3315 
(Sup. Ct. J.) at  para. 60 sourced from  Tenai, S. & Saint- Martin, N. “Third 
Party Funding of Class Action”,  available at www.nortonrose.com/files/third-
party-funding-of-class-actions-pdf=199kb-52204.pdf accessed on 4-05-2012 at 
4.50 p.m.. 
99 See Rule 19 Rules of Professional Conduct of Lawyers  2007. 
100 Except where it falls under the exception to the rule, even a court of law 
cannot compel a lawyer his client confidence. The exceptions include where 
such confidence involve the intention of the client to commit a crime, 
confidences or secrets necessary to establish or collect his(lawyers) fees or 
defend himself or his employees or associate against an accusation of wrongful 
conduct. 
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Slow Dispensation of Justice 
That the administration of justice in Nigeria is slow is an 
understatement. Despite the reforms by many states of Nigeria, 
administration of justice in civil litigation is still very slow. This 
impacts negatively on the cost of litigation in Nigeria. This will in 
turn impact on the cost of litigation funding. The norm in business 
is that businessmen always pass the burden of cost to the end users 
of their product.  TPLF will pass the high cost of litigation in 
Nigeria to the claimant. It is commonly said the higher the risk in 
business, the greater the profit. This will make the claimant to get 
less from the process. This is better than getting nothing at all 
which would have happened if he were unable to access justice. 
 
Conclusion and Recommendation 
Legal rights are illusory and no more than a source of frustration if 
they cannot be recognised and enforced. The financing of lawsuits 
by third-party investors will increase access to the civil justice 
system for individuals who have meritorious claims but who lack 
the financial resources to pursue them. Upon comparison of the 
average costs of litigation to the average salary of Nigerians 
(minimum monthly wage in Nigeria is N18, 000.00 which is the 
equivalent of about USD 112), it is not baseless to conclude that 
many meritorious claims are not currently litigated. It is 
undesirable that the costs of litigating claims often prevent 
meritorious claims from being pursued. Only individuals of some 
wealth in our society can undertake litigation. This is a significant 
problem for the administration of civil justice. A way out is 
litigation funding. As this work has shown, Nigeria already has 
some forms of litigation funding, but it is inadequate given the 
current economic realities. TPLF which is another way of 
describing litigation funding by investors is needed to fill in this 
vital gap. The greatest benefit of investor financed litigation is the 
potential for increased access to the justice system. The fact that 
already established forms of litigation funding in Nigeria are 
limited in their ability to achieve access to justice for all further 
amplifies the benefit of investor financing. This work has shown 
that TPLF is not in itself bad or detrimental to the Nigerian justice 
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system, rather like most phenomena, it is the likely abuses of it that 
poses that danger. In such, situations, the way out is to regulate the 
practice to avoid abuse of it. Properly regulated third-party funding 
should be recognised as an acceptable option for mainstream 
litigation. There should be regulations in place requiring lawyers 
who assist their client with litigation financing to take care to 
maintain “professional independence, candor, competence, 
undivided loyalty, and confidentiality” in client representation. 
Secondly, the model of TPLF practiced mostly in the UK and in 
Europe should be adopted. It is called passive TPLF. The TPLF is 
a passive investor in an actionable claim which, if successful, 
obtains a performance-based return101. It is the responsibility of the 
claimant’s legal advisers to manage and prosecute the claim. As 
the case progresses the funder is kept informed and periodically 
pays invoices for legal and other costs. With this, the claimant is 
able to maintain a measure of control over the proceedings, the 
lawyer is in charge of the case and issues of confidentiality are not 
affected. 

                                                        
101 Veljanovski, C. “Third Party Funding in Europe”, 2011 available at SSRN: 
http://ssrn.com/abstract=1971502 accessed on26 March 2012 
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Introduction 
It is imperative that one understands the key terms that relate to 
justice. The blood vein for justice in this case is access to justice 
and legal aid. Justice is the fair and proper administration of laws1. 
Access to justice on the other hand refers to the access to the 
ability within a society to use courts and other legal institutions 
effectively to protect one's rights and pursue claims2. All the 
aforementioned operate in an environment where people are able 
to either finance the due process for justice or unable to access 
justice due to poverty, or lack of an ideal economic muscle. Legal 
aid comes in to support those that are seeking after justice. Legal 
aid thus is the free or inexpensive legal services provided to those 
who cannot afford to pay full price3. It is usually provided by and 
administered locally by a specially established organization take 
for instance Non Governmental Organizations (NGOs) and other 
government aided institutions. 
  
Justice would thus literally denote rights standards as set out in the 
legal and regulatory frame works in the form of substantive law 
and procedure. The State most ultimately bears the primary 
                                                        
∗ Legal Associate, Human Rights Network Uganda; 
edrinewanyama@gmail.com. 
1 Bryan A. Garner (Ed.) (2009) Black's law dictionary (9th edn). New York, 
Thompson-West,  942 
2 Ibid, 16 
3 Ibid, 975 
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responsibility, but the media for enforcement lies in the justice 
delivery established institutions. While access to justice commands 
realization of rights by communities and societies through just and 
established procedures for such justice, there are gaps that have 
made access to justice rather impossible and impractical. The 
impracticalities call for redress. Redress can only be possible 
through the use of the already existing framework, legal and 
regulatory. Analysis of a dialectical nature would create space 
within which what is crucial and important can be identified and 
the necessary recommendations made for a better justice system. 
  
The universal principle of equality before the law is the prevalence 
of the rule of law. The rule of law recognizes access to justice as 
the core for equality before the law. The formal justice system has 
to be accessed by every person who is seeking justice. This 
however can only be strengthened where the affected persons or 
victims of injustice have knowledge about their legal rights 
coupled with the ability to have the said rights enforced through 
the taking of claims for their individual rights to the established 
justice system.  The taking of claims by those who are most 
affected however is usually met with common stooges of justice. 
  
Where contrary concepts of access to justice like criticism of 
justice systems, sabotage, legislation of laws that are aimed at 
denying persons human rights or laws that make justice complex 
and ineffective, access to justice through legal aid in such 
circumstances is normally far from reality and without meaning 
This means that the financially disadvantaged and vulnerable 
persons of common injustice practices are denied the opportunity 
to pursue justice through the established procedures. The literal 
justification is that one has no hope of attaining what they deem as 
justice.  
  
Human rights have come under threat at the national, sub regional, 
regional and international levels in all jurisdictions. It calls for a 
universal cooperation to bring justice of an ideal nature to a round 
table. This can only be possible through the use of relentless efforts 
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geared towards ensuring that all rights in the respective ranges are 
met. Human rights need to definitely be given diverse and 
extensive interpretation. Access to justice is crucial in this 
particular line to ensure that there is meeting of the justice 
requirements, demands and obligations. 
  
Methodology  
This paper is purely desktop researched. The information was 
collected from written resources including; published papers, laws 
and statutory instruments. Reference is also made to court 
decisions and judgments. Internet resources were also of important 
reference in the writing of this paper. 
  
Setting the Pace: The International Access to Justice Standards  
Uganda and Kenya just like any other State that is committed to 
justice and promotion of human rights are signatories to a number 
of major international and regional conventions. The conventions 
for purposes of this vital discussion include; the Universal 
Declaration of Human Rights (UDHR) 1948, which specifically 
provides that everyone is entitled to all the rights and freedoms set 
forth in this Declaration, without distinction of any kind, such as 
race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status4. And 
everyone has the right to life, liberty and security of person.5 In a 
more concretized manner, the UDHR provides that all persons are 
equal before the law and are entitled without any discrimination to 
equal protection of the law.6 Further, under article 8 of the UDHR 
has landing on  access to justice in as far as it provides that, 
everyone has the right to an effective remedy by the competent 
national tribunals for acts violating the fundamental rights granted 
him by the Constitution or by law. The UDHR goes ahead to 
provide for the right to full equality to a fair and public hearing by 

                                                        
4 The Universal Declaration of Human Rights (UDHR), article 2 
5 Ibid article 3 
6 Ibid article 7 
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an independent and impartial tribunal, in the determination of his 
rights and obligations and of any criminal charge against him or 
her7. The UDHR also stresses the presumption of innocence of any 
accused person until such person is proved guilty8. 
  
The other conventions that precede the UDHR are not any far from 
the UDHR as they stress or emphasize the mandate and 
justifications of the UDHR. These instruments are in tandem with 
the UDHR as their focus is on the same rights, access to justice. In 
this respect, there is need to advocate for the right of access to 
justice of a fair nature, through better and improved mechanisms 
for access. The major conventions that retaliate the right of access 
to justice include   International Convention on Civil and Political 
Rights (ICCPR), the Convention on Economic, Social and Cultural 
Rights (ICESCR) and the African Charter on Human and Peoples 
Rights (ACHR)9. The conventions provide for access to justice for 
everyone with disregard to any forms of discrimination in the 
administration of justice. As such in furtherance of the need for a 
free and just society, they provide for the right to legal aid.  
 
As one of the major steps for recognition and consideration of the 
role and importance of the above conventions, states have 
exhibited commitment to the same through signing, ratifying and 
                                                        
7 Ibid article 10 
8 Ibid article 11 
9 In respect to the ICCPR, Kenya ratified on the 1 May 1972, Uganda ratified on 
the 21 June 1995. This information is available at 
http://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
4&chapter=4&lang=en last accessed 17 May, 2013. In respect to the ICESCR, 
Kenya ratified on the 1 May 1972, Uganda ratified on the 21 January 1987. This 
information is available at 
http://treaties.un.org/Pages/ViewDetails.aspx?mtdsg_no=IV-
3&chapter=4&lang=en  last accessed 17 May, 2013. In respect to the ACHR, 
Kenya ratified on the 23rd January, 1992, Uganda signed on the 18th August, 
1986 and ratified on the 10th May, 1986. This information is available at 
http://www.africa-
union.org/root/au/Documents/Treaties/List/African%20Charter%20on%20Hum
an%20and%20Peoples%20Rights.pdf last accessed 17 May, 2013 
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domestication of the same. They can therefore be utilized in 
respect for justice in the different jurisdictions. Other forms of 
commitment have been exhibited through states’ participation in 
international and regional conferences wherein declarations and or 
resolutions have been made to have justice enhanced especially in 
regard to criminal justice. Such declarations and or resolutions 
include: the Lilongwe Declaration on Accessing Legal Aid in the 
Criminal Justice System in Africa 2004, the Abuja Declaration on 
Alternatives to Imprisonment 2002, the Ouagadougou Declaration 
on Accelerating Prison and Penal Reform in Africa 2002, the 
Kadoma Declaration on Community Service Orders in Africa 1997 
and the Kampala Declaration on Prison Conditions 1996. 
Additionally the other declarations that have been regarded as 
important to access to justice and legal aid are; The Resolution on 
the Right to a Fair Trial and Legal Assistance in Africa (the Dakar 
Declaration and Recommendations) of 1999, the Kyiv Declaration 
and the Principles and Guidelines on the Right to a Fair Trial and 
Legal Assistance in Africa adopted in 2007.  
 
The above conventions and instruments clearly show that there 
recognize the need for justice and therefore take joint  international 
efforts aimed at ensuring that justice is easily accessed and enjoyed 
by everyone irrespective of the spheres of life. The Conventions 
indicate the need to have legal aid extended to all persons as they 
highlight the fact that there are people who are living under 
poverty conditions that they would not be in position to afford 
justice whose demands are high in economic terms. The local 
jurisdictions as such ought to put in place mechanisms or adopt 
measures that would work towards ensuring that their people have 
access to justice in a cheap and affordable manner. One best way 
of doing this is through legal aid. Legal aid cannot be seen to be a 
mockery but is an avenue that should be seen by every State, every 
individual and every justice implementing institution as an ideal 
measure that would bring about justice for all without 
discrimination.  
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Access to Justice as a Regional Mandate  
Under the Treaty for the Establishment of the East African 
Community (treaty) to which Kenya, Uganda and other East 
African countries; Rwanda, Burundi and Tanzania are partner 
States, any country that is party to the Treaty or wishes to join the 
treaty must adhere to the universally acceptable principles of good 
governance, democracy, the rule of law, observance of human 
rights and social justice. Article 6 provides for adherence to inter 
alia, the principles of social justice10. Article 6 (d) of the treaty 
provides for adherence to inter alia, the principles of social justice 
as one of the key fundamental Principles of the Community. 
Article 7 (2) emphasizes the same and the maintenance of 
universally accepted standards of human rights as one of the 
operational principles of the Community. The aforementioned 
clearly show that access to justice is a core factor for all States in 
the East African Community (EAC). It then follows that member 
states of the EAC should take all the necessary measures that work 
to ensure that justice is availed to the citizens with easy and at not 
cost or where costs are necessary, they should be affordable by all 
citizens. 
  
The rule of law is fundamental to access to justice. It is sometimes 
used to measure access to justice in a given jurisdiction. 
Worthwhile noting is that the two actually go hand in hand. The 
treaty generally underpins the principle that all people regardless 
of their status need to be treated equally before the law and should 
have equal access to bring their matters before the court11. As such, 
all partner States are to work towards ensuring that their citizens 
have access to justice in accordance with principles laid out in the 
                                                        
10 Treaty for the Establishment of the East African Community, article 3(3) (b) 
11 Ruhangisa, J.E., “Rule of Law and Access to Justice in East Africa: The East 
African Court of Justice”, A Paper for Presentation during the Premier Course 
on the East African Community, organized by the Kituo Cha Katiba, Hotel 
Africana, Kampala, Uganda, 12th – 15th September, 2012, pg. 6. available at 
http://www.deniva.or.ug/reports/eac/RuleOfLawToJustice.pdf last accessed 21 
May, 2013. 
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treaty. The great question however pertains to the issue as to which 
State can actually offer legal support or legal aid to its citizens at 
the East African level. Great challenge lies in the fact as to whether 
the aggrieved persons who take matters up to the East African 
Court of Justice (EACJ) are economically disadvantaged. Though 
it rightly appears that people who take matters to the EACJ are 
economically sound, they usually take such matters especially 
those that concern the rights of the poor or those that affect a wider 
community. This far, justice at the EAC level should be universally 
taken as a state responsibility. They should thus make legal aid as 
part of their primary goal is justice is to be dispensed fairly. 
  
Indeed, access to justice goes back to the Tanzanian case of Julius 
Ishengoma Francis Ndyanabo v The Attorney General12.  In this 
case, the outstanding fundamental pillars of access to justice are 
mentioned as, the rule of law, fundamental rights and an 
independent, impartial and accessible judicature. The Court clearly 
highlights that these three pillars of the constitutional order are 
linked together by the fundamental right of access to justice13. In 
this case, with emphasis, the court cited Chief Direko Lesapo v (1) 
North West Agricultural Bank (2) Messenger of the Court, 
Ditsobotla, Case CCT 23/99, in which in agreement, all the 
members of the Constitutional Court of South Africa agreed thus: 
  

The right of access to court is indeed foundational 
to the stability of an orderly society.  It ensures the 
peaceful, regulated and institutionalised 
mechanisms to resolve disputes, without resorting 
to self help.  The right of access to court is a 
bulwark against vigilantism, and the chaos and 
anarchy which it causes.  Construed in this context 
of the rule of law and the principle against self help 
in particular, access to court is indeed of cardinal 
importance.  As a result, very powerful 

                                                        
12 Court of Appeal Civil Appeal No. 64 of 2001. 
13 Ibid  
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considerations would be required for its limitation 
to be reasonable and justifiable.14 

  
The Court further emphasized that: 
 

Access to courts is, undoubtedly, a cardinal 
safeguard against violations of one’s rights, whether 
those rights are fundamental or not.  Without that 
right, there can be no rule of law and, therefore, no 
democracy.  A court of law is the last resort of the 
oppressed and the bewildered. Anyone seeking a 
legal remedy should be able to knock on the doors 
of justice and be heard.15 

  
It would then follow that even at regional level; the right to access 
justice is inalienable right for everyone16. Indeed, the fact that there 
is no express provision for legal aid in the treaty and other laws or 
Protocols that govern the EAC would require support of all partner 
states. The foregoing would be relevant for an ideal access to 
justice regime: 
   

May be it is time for this court, of course with 
support from Partner States in terms of finance to 
make changes in its rules to incorporate the right to 
legal aid representation as practiced in national 
courts and the European Court of Human Rights in 
order to make the citizen of the community who 
have grievances to appear freely in the court17 

  
This is an important recommendation to which I am entirely in 
agreement. I recommend that this recommendation should be taken 
on immediately by all the partner States. 

                                                        
14 Supra note 12, Per Mokgoro, J, at p.15. 
15 Supra note 12 
16 Supra Note 11 
17 Ibid at Pg. 10 
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Accessing Justice Through Legal Aid by State Obligation  
Under the International Covenant on Civil and Political Rights, 
legal aid is recognized as one of the key human rights entailed in a 
free and just trial of any accused person. Article 14 of the 
Convention specifically recognizes that; in the determination of 
any criminal charge, everyone shall be entitled to the following 
minimum guarantees, in full equality: 
 

To be tried in his presence, and to defend himself in person 
or through legal assistance of his own choosing; to be 
informed, if he does not have legal assistance, of this right; 
and to have legal assistance assigned to him, in any case 
where the interests of justice so require, and without 
payment by him in any such case if he does not have 
sufficient means to pay for it;.....18  

 
It is important to note that these obligations are in tandem with the 
UDHR under Articles 6 through to 11 on the right of access to 
justice by all persons before the law. As such, all States parties are 
duty bearers of the key principles of human rights in access to 
justice through legal aid. They must respect, protect, promote and 
fulfil human rights of their citizens. Those who are poor or by one 
reason or another economically challenged should be provided 
with legal aid as not only a deliberate but also as a calculated effort 
for aiding those who can hardly access justice to get legal redress. 
A number of strategies must thus be adopted including the 

                                                        
18  The ICCPR generally provides for a fair trial under articles 14-16. Fair trail 
calls for justice which is usually attained through legal representation. The 
articles afore mentioned thus provide for access to legal aid in one way or 
another.  More of this States obligation can be drawn from the Convention on 
the Rights of Persons with Disabilities which specifically under article 13 (1) 
provides that States Parties shall ensure effective access to justice for persons 
with disabilities on an equal basis with others, including through the provision 
of procedural and age-appropriate accommodations, in order to facilitate their 
effective role as direct and indirect participants, including as witnesses, in all 
legal proceedings, including at investigative and other preliminary stages. 
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establishment of functioning institutions and systems and 
enhancing access to legal aid19.  
  
To spell out  the obligations of states parties in observance of 
access to justice is to do justice to the  masses and not to state is to 
linger minds and ultimately divert them from the progressive 
realization of a free and just society. All persons in society 
irrespective of their subscriptions to doctrines or religion, race or 
creed need to access justice in equal measure. Despite the 
aforesaid, there are always barriers to the desired mechanism or 
path through which justice can be attained. In the existence of 
these barriers, participation in the justice system by all persons is 
hindered and people end up failing to assume their full 
responsibilities as members of a progressive society that subscribes 
to the true aspirations of a just society20. Rights are therefore from 
such points never realized. It is most times a forfeiture of 
individual rights, usually to those who have an upper hand in 
depriving the disadvantaged of their rights. It remains a 
fundamental need that barriers to human rights like the physical 
barriers inclusive of lack of means of transport, bad legislation 
against human rights and access to information, with absence of 
legal aid components and any other hindrances like attitude and 
lack of trainings need to be treated with urgency and removed in a 
bid to facilitate access to justice through legal aid. This will 
ultimately turn out to be of multiplier effect for all persons to enjoy 
the equal opportunity of performing their duties as witnesses, 
jurors, lawyers, judges, arbitrators, and other kinds of participants 
in the administration of justice21. Justice will be attained and 
access to justice at local jurisdictions will not be a dream but a 

                                                        
19 Obura, H., “Facilitating Access to Justice through  Legal Aid: Models, Laws 
and Practices in East Africa: a case of Uganda”, a Paper Presented, at the 
Eighth East African Judicial Conference held in Arusha, Tanzania at pg. 3 
20 PART 2: The Convention on the Rights of Persons With Disabilities: 
available at http://www1.umn.edu/humanrts/edumat/hreduseries/HR-YES/chap-
12.html last accessed 20 April, 2013 
21 Ibid. 
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reality. Reality will come with tangible results that justify 
commitment and continued support for legal aid. 
   
The Link between Legal Aid and Access to Justice  
Legal aid has an express and striking bearing on the right to fair 
hearing. Fair hearing is one of the key tenets of justice that 
encompasses all the principles that have a command of a free and 
just society, free from impunity. It is as earlier stressed a human 
right22. The primary role of each and every State to respect, 
protect, promote and fulfil human rights of citizens at this point in 
time suffices. The State should therefore provide legal aid to those 
who are unable to afford paid legal services23. The obligation to 
take-up the different strategies like the establishment of 
functioning institutions and systems and enhancing access to legal 
aid, is a primary effort that leads to the achievement of all 
secondary returns24. Legal aid is essential for universal access to 
justice. The poor hear about justice from eavesdrops, which is 
undesirable in a free and just society. With properly established 
and constituted justice systems that promote access to justice by 
those who are by various reasons unable to access the same, 
represents the progressive development in the justice systems of a 
particular society. There must be legal aid in every society for 
promotion of justice and for establishment of a systematic and fair 
administration of justice aimed at eliminating of rampant impunity. 
  
Dealing with Barriers to Legal Aid and Access to Justice; A 
Justification  
Opposed to assertions but based on truth is that people in least 
developed and developing countries are poor. They live in biting 
poverty with either no food to eat or with the opportunity of having 
to survive on only one meal a day and they as such live below the 

                                                        
22 Supra note 10 
23 Ibid  
24 Ibid  
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poverty line25. It is to the extent of poverty true that most of the 
poor in Africa and other countries of this world are most 
vulnerable to human rights abuse26. They are extremely vulnerable 
in all the spheres of life, be it social, economic or political. This 
means that they cannot socially claim for, and enforce their rights. 
They are usually regarded as out fits that are voiceless, defenceless 
and useless when it comes to matters pertaining the law and 
enforcement of their rights. 
 
Despite the generalization under the term arising from the reality 
of poverty, poor people are the most vulnerable within society. 
They are usually discriminated against either by virtue of their age, 
sex or family. Discrimination is barred by almost all countries. 
Evidence is drawn in the laws that govern the respective states. To 
the contrary, social constructs based on some of the above 
mentioned grounds for discrimination inclusive of religion, cultural 
practices, political affiliations extended to the socio- economic 
grounds for discrimination like poverty, unemployment, illiteracy 
and ignorance have been responsible for hindered justice for many.  

                                                        
25 For instance Murungi, I., “Expanding Social Protection in Uganda”, A Paper 
Presented to an international symposium; Social Protection in Southern Africa: 
New Opportunities for Social Development presented 24th -25th, May 2011 
writes; “31% of population live below the official poverty line (8.4 million 
people surviving on less than 1 dollar a day; more than 75% of Ugandans live on 
less than 2 dollars a day (Godber, 2007). 9% of people in the rural areas eat one 
meal a day and 20% of the children below five years are underweight). 
According to the Uganda Chronic Poverty Report (2005), over 26% of 
Ugandan’s total population (at least 7.5 million Ugandans) is still trapped in 
severe multi-dimensional and chronic poverty.” This paper is available at 
www.socialsecurityextension.org last accessed 23 May, 2013. 
26 Further discussion on the vulnerable people can be found in, Report of the 
FAO/OXFAM GB Workshop on Women’s Land Rights in Southern and Eastern 
Africa; Held in Pretoria, South Africa 17-19 June 2003 at pg. 13 also available 
at http://www.sarpn.org/documents/d0000583/P537_WLR_SandE-Africa.pdf  
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In the circumstances alongside the existence of laws that provide 
for non discrimination of all persons, the victims usually are in the 
double jeopardy of inferiority complex arising from discrimination. 
They cannot stand-up straight to defend themselves against human 
rights violations or violation of other rights. They also need an 
external hand to support them in their cause to enjoy rights on an 
equal basis with the rest of the people. The State as such comes in 
under such circumstances to play a supportive role in facilitating 
access to justice. This is usually done through education or legal 
aid. Education is important but without action of provision of 
resources for tangible help, justice would remain a dream in 
totality. Legal aid is no doubt a requirement that should be 
mandatory for all States as a service towards their citizens for true 
justice.  
 
So common with the formal justice systems is the fact that justice 
is expensive, cumbersome and yet coupled with very complex 
procedures that call for hire of legal experts who are familiar with 
the procedures. The poor definitely cannot afford the legal experts. 
The formal justice system at this point remains alien to the poor 
and yet vulnerable people. In the absence of legal aid, access to 
legal services does not make sense to victims of denied justice. 
They have nothing else to turn to but to meet obstacles of justice. 
Notably, this stands even if the victims are aware of their rights. In 
most of the under developed countries, there is inadequate legal 
awareness about access to justice and enforcement of one’s rights.  
In the allegiance to the total definition of legal aid in Uganda, the 
Advocates (Legal Aid to Indigent Persons) Regulations, 2007 
define legal aid as: 
 

The provision of legal advice or representation by a lawyer, 
an advocate or a paralegal, as the case may be, to a client at 
no cost or at a very minimal cost.27  

 

                                                        
27 Statutory Instrument No. 12 of 2007, Regulation 4. 
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Legal aid services are as such supposed to address the concerns of 
the poor and vulnerable by focusing on challenges arising from: 
affordability of user costs, lack of legal representation, alienation 
due to technicalities and ignorance of legal rights. Legal aid at this 
end then can be seen as meeting the justice needs of the vulnerable 
groups and there for an avenue for settlement of dispute between 
parties with grievances as opposed to when silence of the 
disadvantaged would unfairly benefit  the advantaged with the 
potential of creating room for future conflicts families and 
communities.  
 
Within the same space of advocacy for recognition and respect of 
every individual’s human rights, legal aid can be seen to do justice. 
Justice can transform populations from primitive status of constant 
abuse of others rights to universal respect of each and every 
person’s rights. Doubtless to say, where people are assured of 
justice, development takes course as there is no fear of arbitrary 
infringement of another’s rights. People can acquire properties 
without fear of their properties being grabbed by selfish persons. 
Comfort reigns and such is the desire of every developmental 
mind. Access to justice of an affordable nature is responsible for 
all this. Development and justice must equally reign because there 
is need for legal aid to facilitate access to justice.  
 
All the East African governments, to specify in this paper, the 
governments of Kenya and Uganda as primary and key duty 
bearers should provide legal aid. This should be in recognition of 
the fact that access to justice is a human right, fundamental for 
development and poverty eradication. The different governments 
should as such adopt mechanisms that aim at the promotion of 
legal aid geared towards facilitating access to justice. In Uganda, 
the example of the Justice, Law and Order Sector is an important 
aspect of promotion of access to justice. Governments should also 
document the need for legal aid as one important way of promoting 
access to justice in their key government documents like the 
National Development Plans, Poverty Eradication Action Plans; 
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major policy documents that promote development and the key 
laws that provide for legal aid in the respective countries. 
 
The Case for Uganda  
Uganda just like any other State has laws in place that aim at 
protecting people rights. Above the so many laws is the 
Constitution from which all the other laws derive authority or life. 
Assertively Uganda provides for the right to justice for all citizens 
of the country. The obligation to promote justice and access to 
justice has bearing on Uganda as a State. The obligation calls for a 
number of strategies including the establishment of functioning 
institutions and systems and enhancing access to legal aid. 
 
The Constitution of the Republic of Uganda, 1995 
The Constitution in the preamble provides that the State is 
committed among others to building justice28. As such, the State is 
mandated to endeavour that it fulfills the fundamental rights of all 
Ugandans for social justice and economic development29. It is 
further provided that the State shall guarantee and respect 
institutions which are charged by the State with responsibility for 
protecting and promoting human rights by providing them with 
adequate resources to function effectively and, shall guarantee and 
respect the independence of nongovernmental organizations which 
protect and promote human rights30.  
 
Under Chapter four of the Constitution, the Protection and 
Promotion of Fundamental and Other Human Rights and Freedoms 
are provided for. This chapter is comprehensive and covers 
Articles 20 through to 58. Thus, protection and promotion of 
fundamental rights and freedoms are to be respected, upheld and 
promoted by all organs and agencies of government and by all 

                                                        
28 The Constitution of the Republic of Uganda, 1995, Preamble, Para 3 
29 Ibid Directives XIV of the national objectives and directive principles of State 
policy 
30 Ibid Directive V 
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persons31. It is further provided that all persons are equal before the 
law32. Cognizant is that the Constitution under chapter four 
provides for human rights and freedoms. To the extent that 
everyone has a right to enjoy their rights without unnecessary 
disruption save where the exception is expressly stated.  
 
Against the above is also the fact that the parliament is empowered 
to enact laws that are necessary for implementing policies and 
programmes aimed at redressing social, economic, educational or 
other imbalance in society and laws providing for any matter 
acceptable and demonstrably justified in a free and democratic 
society33.  
 
Notwithstanding the above, the validating article of access to 
justice as a human right is Article 28 of the Constitution. Under 
this Article, it is provided that: 
 

in the determination of civil rights and obligations or any 
criminal charge, a person shall be entitled to a fair, speedy 
and public hearing before an independent and impartial 
court or tribunal established by law.34 
  

It is further enshrined that in the case of any offence which carries 
a sentence of death or imprisonment for life, an accused person 
shall be entitled to legal representation at the expense of the 
State35. It follows that justice is very important for all individual 
persons, irrespective status or any other lines that may lead to 
discrimination. 
 
The Constitution in recognition of persons who cannot afford the 
pursuit for justice provides under Article 50 for public interest 
litigation. Article 50(2) of the Constitution empowers any person 
                                                        
31 Ibid article 20 (2) 
32 Ibid article 21. 
33 Ibid article 21 (4) (a) and (c) 
34 Ibid article 28 (1) 
35 Ibid article 28 (3) (e) 
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including any organization to bring an action against the violation 
of any persons’ or group’s rights36. One of the very tangible 
positive changes of Article 50 is that the right to bring action either 
as an individual or organization for a violated right is no longer 
stringent like it used to be in the past. 
 
Locus standi is no longer a basis for denial of an action as 
untenable before a court of law. What must be proved is unless the 
action is entertained by court the points in contention will: 
 

1. Affect a significant number of people not just an 
individual or;  

2. Raise matters of broad public concern or;  
3. Impact on the disadvantaged /marginalized group, 

and  
4. Must be a legal matter that requires addressing pro 

bono publico (for the common good)  
 
From the records of judgments over the past years, Article 50 has 
been used by many public interest litigants like lawyers and 
organizations to challenge human rights violations against citizens 
who would by virtue of their disadvantaged status not afford the 
cost of justice. The costs of justice are high; the poor cannot afford 
justice by those reasons. Such public interest actions though taken 
on individual basis, works out for the good of the many who would 
have suffered the adverse effects of the planned actions. The 
intended result of legal aid is for the benefit of a larger group of 
persons at no cost in terms of legal fees37. Public interest litigation 
                                                        
36 Article specifically 50 addresses the enforcement of rights and freedoms by 
courts. Among the key provisions under this article is that Parliament is 
mandated to make laws for the enforcement of the rights and freedoms under 
this Chapter IV of the Constitution 
37 Some of the cases of public interest litigation that have benefited Ugandans 
include; TEAN v Ag and NEMA [Misc. Application No. 39 of 2001] where court 
held inter alia that public smoking pollutes the environment and is a danger to 
the health of non smokers, British American Tobacco (BAT) v The 
Environmental Action Network (TEAN ) High Court Civil Suit No. 27 of 2003 



 
 
 
 
 
76                African Journal of Clinical Legal Education 

as a form of legal aid can be explained by the  Indian case of 
Bandhua Muktimorcha v Union of India, where Bhagwati. J noted 
that: 
  

Public interest litigation is not in the nature of adversary 
litigation but it is a challenge and an opportunity to the 
Government and its officers to make basic human rights 
meaningful to the deprived and vulnerable sections of the 
community and to assure them social and economic justice, 
which is the signature tune of our Constitution.38 
 

Not far from the above, our own local example of the Tanzanian 
case of Mtikila-Vs-Attorney General seals the above principle as a 
justification for public interest litigation as forming legal aid and 
therefore access to justice. In this case, the Judge observed that: 
 

It is not the type of litigation which is meant to satisfy the 
curiosity of the people, but it is a litigation which is 
instituted with a desire that the Court would be able to give 
effective relief to the whole or a section of the society…the 
condition which must be fulfilled before public interest 
litigation is entertained by the Court is that the Court 
should be in a position to give effective and complete 
relief. If no effective relief can be granted, the Court should 
not entertain public interest litigation.39  

                                                                                                                            
(Arising from Misc. Application. No. 70 of 2002) where Ntabgoba.J held that 
“persons,” “organizations” or “groups of persons” can be read in article50 (2) to 
include public interest litigants, that to say that the Constitution does not 
recognize the existence of the needy and oppressed persons and therefore it 
cannot allow actions of public interest groups to be brought on their behalf is to 
demean the Constitution and Ismail Serugo v Kampala City Council &AG 
Constitutional Appeal No. 2 of 1998 where Justice Mulenga was emphatic that a 
right to protect a constitution was vested not only in the person who suffered the 
injury but also in any other person. 
38  (1984) 3 SCC 161: AIR 1984 SC 802. 
39 H.C.C.S No. 5 of 1993 (High Court of Tanzania) 
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Notwithstanding the provisions of the Constitution, it is important 
to note that other laws and regulations that fall under the 
Constitution have been extensively used in the struggle for 
realization of justice. They work towards recognizing access to 
justice as a fundamental human right. They in one way or another 
provide for the plight of accused persons. They recognize the 
existence of the poor, the role of Judges, Magistrates and advocates 
in the bid for universal access to justice. Some of these laws 
include but not limited to;  
  
The Trial on Indictments Act, (TIA) Cap. 23 
This Act specifically provides for trial of offences that are only 
triable by the High Court. That is offences that are capital in nature 
that they carry a death sentence or life imprisonment upon 
conviction40. Such person is guaranteed legal aid by virtue of 
section 55 of the TIA and Article 28 (3) (e) of the Constitution 
which provides for such accused person to be defended by an 
advocate, at the expense of the State or the accused may as of right 
have legal counsel at his or her own expense41. It should be noted 
that owing to the fact that majority of the cases tried in High Court 
are of a capital nature, the practice is that all accused persons 
appearing in the High Court are as a legal requirement represented 
by an advocate either of their choice at their own expense or by 
one assigned to them by the State at the State’s expense. It is to 
this extent the duty of Court to ensure that accused persons who 
cannot afford counsel expenses obtain the due assistance as 
enumerated in the above provisions. This right must continue 
throughout the trial process until the final judgment is made by the 
                                                        
40 Trial on Indictments Act, the Long Title to the Act 
41 Section 55 of the TIA provides that; any person accused of an offence before 
the High Court may of right be defended by an advocate, at his or her own 
expense. This section is read with article 28 (3) (e) of the Constitution of 
Uganda which provides that; every person who is charged with a criminal 
offence shall- in the case of any offence which carries a sentence of death or 
imprisonment for life, be entitled to legal representation at the expense of the 
State 
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highest appellate court. It as such applies to all stages in the trial be 
it revision of decisions, miscellaneous applications or appeals.  
  
The Poor Persons Defence Act, Cap 20 
This is an Act which specifically provides for defence of poor 
persons. It provides that for any desirable reason in the interest of 
justice, a prisoner should have legal aid in the preparation and 
conduct of his or her defence, at his or her trial and that the means 
of the prisoner are insufficient to enable him or her to obtain such 
aid42. At the time of committal, a certifying officer may find for the 
prisoner’s need for legal aid. At this point in time, arrangements 
are made and the accused person is provided with an advocate 
assigned to him or her.   
 
To concretize the availability of legal counsel to the accused 
person at the cost of the State, the remuneration of any advocate 
assigned to the accused person is payable from the monies 
provided by Parliament as determined by the trial Judge. The 
Judge in determining the amount of remuneration is guided by the 
complexity of the case and the duration of the trial proceedings43.  
  
It should be noted that despite the above provision of the Poor 
Persons Defence Act and the Trial on Indictments Act, there is no 
provision for civil and family cases. Limitation is only to criminal 
proceedings. Worse still, provision of legal aid under the Poor 
Persons Defence Act is dependent on the availability of an 
advocate. In the event of courts failure to procure an advocate, the 
accused may not enjoy what we regard as first and fair justice. 
Justice at this point is delayed and justice delayed is justice denied.  
 
The Magistrates’ Court Act, Cap. 16 
This Act provides for the jurisdiction of Magistrates Courts. It 
provides for the jurisdiction of Magistrates n Courts. The Chief 
Magistrates Court which is at the apex magisterial jurisdiction has 
                                                        
42 The Poor Persons Defence Act Section 2 
43Ibid Section 3 
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a maximum civil jurisdiction of 50 million Uganda shillings and a 
criminal jurisdiction of offences that carry a sentence of life 
Imprisonment upon conviction44. In Magistrates Courts trials, any 
person accused of an offence can be defended by an advocate as of 
right45. Quite often, majority of the persons who appear in 
Magistrates Courts are poor and can hardly afford legal counsel. 
They have the option of defending themselves save for offences 
which attract life imprisonment as the State in the circumstances 
has to provide an advocate at its cost. The provision of legal aid in 
criminal cases is influenced by the fact that criminal offences carry 
penalties while civil wrongs do not carry sanctions like 
imprisonment. Even where civil prison is given as an option it has 
to be for a specific period and the judgement creditor has to 
maintain the judgement debtor by providing food and other 
amenities.  Those who commit civil wrong never enjoy this right of 
free legal counsel at the cost of the State.   
 
The Advocates Act, Cap. 267 as amended by Act. No. 27 of 
2002 and its Regulations 
 
The Advocates Act provides for the legal profession and conduct 
of advocates in the country. In 2002, the Advocates Act was 
amended by the Advocates (Amendment) Act, 2002 to provide for 
mandatory pro bono legal services to indigent persons by all 
advocates in Uganda46. This came in as one of the major steps 
taken by the Law Council to facilitate access to justice through 
legal aid. 
 
 
 
                                                        
44 Civil jurisdiction is under section 207 (1) (a) while Criminal jurisdiction is 
under section 161 (1) (a) of the Magistrates Courts Act as amended by the 
Magistrates’ Courts (Ammendment) Act, 2007 
45 The Magistrates’ Court Act, Section 158.  
46 The Advocates Act, Cap. 267 as amended by Act. No. 27 of 2002, section 
15A 

https://mail-attachment.googleusercontent.com/attachment/?view=att&th=14096d003faf98e7&attid=0.2&disp=vah&safe=1&zw&saduie=AG9B_P9rhF0Hofukbd3Ni0oJCLpR&sadet=1376928511971&sads=5Zx-Xzc6Jb4mvr_Pwlno9nSdTWw&sadssc=1
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The Advocates (Legal Aid Services to Indigent Persons) 
Regulations, Statutory Instrument No. 12 of 2007 
The Advocates Act as amended in 2002 by virtue of section 77 
gave the Law Council power to issue the Regulations that regulate 
and monitor the quality of legal aid service delivery. The Act 
further gave the law council power to; ensure that legal aid is 
provided in a reasonable and conducive manner under appropriate 
facilities, provide efficiency of legal aid services, provide for rules 
governing the provision of legal aid service,  covering registration 
and eligibility for legal aid  and also to work towards maintaining 
quality client care and supervision by the Uganda Law Council47.  
  
The Advocates (Pro bono Services to Indigent Persons) 
Regulations No. 39 of 2009 
The Regulations form part of the results of the amendment of the 
Advocates Act, 2002 to include sections 15A and 77(1) (a) under 
which they were made. They require every advocate in Uganda to 
provide, free of charge, pro bono services of forty hours in a 
calendar year to an indigent person. An advocate who is unable to 
provide pro bono services as required by the regulations shall for 
every two professional service hours, pay the equivalent of one 
currency point to the Law Council in lieu of the provision of the 
service48. It spells out the nature of pro bono services than can be 
provided. It further empowers the Law Council to establish a pro 
bono scheme and also establishes the Board of Trustees to manage 
all matters related to pro bono services. Where the Board finds and 
therein determines that an advocate has been defiant of the 
requirements, his or her practicing certificate will not be renewed.  
  
 

                                                        

47 The Advocates (Legal Aid Services to Indigent Persons) Regulations, 
Statutory Instrument No. 12 of 2007, Regulation 2. 
48The Advocates (Pro bono Services to Indigent Persons) Regulations No. 39 of 
2009, Regulation 4  

https://mail-attachment.googleusercontent.com/attachment/?view=att&th=14096d003faf98e7&attid=0.2&disp=vah&safe=1&zw&saduie=AG9B_P9rhF0Hofukbd3Ni0oJCLpR&sadet=1376928511971&sads=5Zx-Xzc6Jb4mvr_Pwlno9nSdTWw&sadssc=1
https://mail-attachment.googleusercontent.com/attachment/?view=att&th=14096d003faf98e7&attid=0.2&disp=vah&safe=1&zw&saduie=AG9B_P9rhF0Hofukbd3Ni0oJCLpR&sadet=1376928511971&sads=5Zx-Xzc6Jb4mvr_Pwlno9nSdTWw&sadssc=1
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The Advocates (Student Practice) Regulations Statutory 
Instrument No. 70 of 2004 
As one of the steps to ensure that the poor and those who cannot 
afford the cost of justice have access to the same, the amendment 
of the Advocates Act in 2002 introduced a provision that allows 
any person undergoing instructions for the acquisition of 
professional skill or experience for the purpose of enrolment to 
have a right of audience in court provided he/she appears with an 
advocate possessing a valid practicing certificate49. The Law 
Council developed the Regulations, to effect this provision. Under 
the Regulations for one to practice, he or she must be a holder of a 
Bachelor of Laws from a recognize Institution.  He or she must be 
a post graduate Bar student and should have completed the first 
term, certified by the head of the Institution, introduced by a senior 
advocate and after having read the rules of professional conduct 
governing advocates. Their services extend to Magistrates’ Courts 
which also include the Family and Children Court50.  
 
8.9 Application for legal aid in Uganda 
Application for legal aid in Uganda is provided for in the 
Advocates (Legal Aid Services to Indigent Persons) Regulations, 
Statutory Instrument No. 12 of 2007. Regulation 22 provides that 
any person may apply to a legal aid provider for legal aid by filling 
out Form III specified in the Schedule to the Regulations. The 
application may also be made orally and where it is oral, the legal 
personnel shall assist the applicant to fill the application form 
using the information provided by the applicant. However, the 
legal aid provider may accept or reject the application upon 
analyzing the application and later establishing whether it falls 
within regulation 23. Under regulation 23, legal aid will be granted 
ifin opinion of the legal aid provider, the applicant cannot afford 
services of an advocate, applicant has reasonable ground for 
initiating carrying on, or defending the matter for which he or she 
                                                        
49 Supra note 45, Section 10 (6) 
50 The Advocates (Student Practice) Regulations Statutory Instrument No. 70 of 
2004, regulations 2 and 3 through to 9 

https://mail-attachment.googleusercontent.com/attachment/?view=att&th=14096d003faf98e7&attid=0.2&disp=vah&safe=1&zw&saduie=AG9B_P9rhF0Hofukbd3Ni0oJCLpR&sadet=1376928511971&sads=5Zx-Xzc6Jb4mvr_Pwlno9nSdTWw&sadssc=1
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applies for legal aid, or the matter is of public interest and if it is a 
civil matter, the applicant must show that there is reasonable 
prospect of success or recovery in the matter. The application may 
also be granted for any other cause.   
 
The Reality Context of legal aid and access to justice in 
Uganda  
Despite the above underlying law provisions with the core 
provision for fair and timely justice under Article 28 (3) of the 
Constitution, access to justice in Uganda by the poor and yet most 
vulnerable populace in Uganda is met with an “obstacle-rock to a 
sailing ship”. Discrimination continues to aggravate the problem 
on unfair justice. The high costs of litigation and access to justice 
have made the most vulnerable and marginalized groups, “hearers 
of the existence of justice rather than beneficiaries of justice.”  
Illiteracy coupled with ignorance of individual human rights and 
sometimes the loss of confidence in the existing justice systems 
has made the situation of the search for justice miserable. 
According to the Poverty Eradication Action Plan (PEAP) 2004/5-
2007/8, the proportion of people below the poverty line rose from 
34% in 2000 to 38% in 2003. This means that due to poverty, very 
few Ugandans can afford the services of a private legal practitioner 
then51. The cycle still continues. According to the National 
Development Plan 2010/2011- 2014/2015 the poverty level in the 
year 2005/2006 are put at approximately 31.1 percent52. It is 
further estimated that the rate will drop to 24.5 percent in the year 
2014/2015.  
 
The above statistics show that despite Uganda’s growing 
population, poverty continually bites its populace. This has a 
bearing on access to justice. Widely, very few Ugandans can 
access justice where costs have to be met before one can be 
represented in court. It also means that the poor person, man or 
                                                        
51 Supra note 2 at pg. 6. 
52 See the National Development Plan 2010/2011- 2014/2015 April 2010 at pg. 6 
and pg. 62. 

https://mail-attachment.googleusercontent.com/attachment/?view=att&th=14096d003faf98e7&attid=0.2&disp=vah&safe=1&zw&saduie=AG9B_P9rhF0Hofukbd3Ni0oJCLpR&sadet=1376928511971&sads=5Zx-Xzc6Jb4mvr_Pwlno9nSdTWw&sadssc=1
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woman can hardly access justice due to financial constraints. 
Injustice is the result and the only hope is legal aid or pro-bono 
justice. To the contrary, there is not enough of these justice desired 
services for the common man. Some of the pro-bono services that 
are in place for wide benefit of the Ugandan populace are not 
sufficient. For instance, the Legal aid project of the Uganda Law 
Society is established in the districts of Kampala, Gulu, Jinja, 
Kabale, Kabarole, Masindi, Soroti, Arua and Mbarara through the 
satellite clinics of the Legal Aid Project (LAP)53. Despite this great 
success, the fact remains that there is, not enough, not even next to 
what is necessary for Uganda’s vulnerable populace for reasons 
that the area covered is small compared to legal problems that 
Ugandans interface with. The offices are also not conveniently 
located which makes them inaccessible. This means that access to 
justice by the poor and vulnerable persons is still a dream, very far 
from reality or from a dream come true to majority of Ugandans. 
Even the enabling regulations, the Advocates (Legal Aid Services 
to Indigent Persons) Regulations, for application for legal aid 
services are marred with so many conditions that, the powers for 
determination as to whether one is entitled to legal aid are within 
the hands of the provider. He can decide whether you are entitled 
or not. The application form is also very long and is purely 
designed for those who can read and write the illiterate can equally 
be helped in filling the application form. Legal aid should ideally 
be provided to all persons without being subjected to fulfillment so 
many conditions. This will ensure that those who need justice 
access it easily with little or no difficult at all.      
  
Article 126 (2) (e) of the Constitution of the Republic of Uganda 
provides that; in adjudicating cases of both a civil and criminal 
nature, the courts shall, subject to the law, administer substantive 
justice without undue regard to technicalities. Despite the 
                                                        
53 available at 
http://www.uls.or.ug/details.php?load=uls&id=97&Uganda%20Law%20Society 
last accessed 21 March, 2013 
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foregoing provision, there are lessons to be drawn from the above 
analysis. It calls for the need to create a platform for not only 
listening but record tracking of each and every individual’s 
complaints. This will improve on access to justice if taken with due 
consideration. This will further strengthen the pro-bono services 
by the different key players. We shall experience the reality of 
accessing justice through legal aid only when we confidently 
achieve the goals and objectives set out in the Constitution and 
other statute books. Human rights as a principle concept for 
measure of justice shall come to be seen as a reality in Uganda. 
  
The Case for Kenya  
Just like any free, democratic and yet progressively developing 
society, Kenya considers justice as an important element that 
facilitates fundamental change in justice development. Thus within 
the legal framework of Kenya, legal aid is highlighted to cater for 
the poor and most vulnerable Kenyans. Legal aid is well spelt out 
in the Constitution of Kenya, 2010. Notable is that though we can 
expressly state that legal aid is spelt out in the Constitution of 
Kenya, it is not expressly direct. Inference which is of a clear 
nature is however drawn from the primary and secondary intent of 
the different provisions that pertain to legal aid. The principles that 
rule access to justice like fair hearing in all causes that come before 
courts and tribunals for determination underlie the promotion of 
the rule of law and the contrary is totally discouraged.  
 
The Constitution of Kenya, 2010 
In recognition of the history of Kenya and the need to observe, 
respect and protect human rights, the constitution of Kenya 
provides  inter alia in the preamble that; the people of Kenya 
subscribe to the aspirations of all Kenyans for a government based 
on the essential values of human rights, equality, freedom, 
democracy, social justice and the rule of law54. Further under 
Article 10, the Constitution recognizes human dignity, equity, 
social justice, inclusiveness, equality, human rights, non-
                                                        
54 The Constitution of Kenya, 2010, para 6 to the Preamble 
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discrimination and protection of the marginalized as one of the 
national values and principles of governance that binds all State 
organs, State officers, public officers and all persons55. It is clear 
from the reading of the considered provisions that there is a 
deliberate effort to recognize human rights. Recognition as such 
shall not stop at the point of accepting that those rights exist. It 
extends to the laying of a foundation under which such rights can 
be enforced. It is access to justice which can be universally 
available through legal aid to the poor and vulnerable and not only 
the rich. 
  
Chapter four provides for the Bill of Rights which is an integral 
part of Kenya’s democratic state and is the framework for social, 
economic and cultural policies56. Under the Bill of Rights, rights 
and fundamental freedoms are provided for, with one of the key 
reasons being the promotion of social justice. Further, under 
Article 22, everyone whose rights have been denied, infringed, 
violated or threatened has a right to institute court proceedings. 
Thus from the onset of the Constitution, it is clear that the 
Constitution recognizes and seeks to see that justice of a fair 
character prevails amongst all the Kenyan people. The Constitution 
of Kenya under Article 48 specifically puts an obligation on the 
State to ensure access to justice for all persons and in case of any 
fee required, that fee shall be reasonable and shall not impede 
access to justice. In light of this provision, while justice is 
expensive, the Constitution calls for the States obligation to ensure 
that its citizens have access justice in a lawful and yet conducive 
environment that does not hinder or bar people from accessing 
justice. It can also be submitted that all costs, not being of 
unreasonable manner that would obstruct the due course of justice 
are waived. The Constitution further provides for the right to fair 
hearing including the rights of all arrested persons57. The 
Constitution specifically provides the right to a fair hearing. It 
                                                        
55 Ibid article 10 (2) (b) 
56 Ibid article 19 
57 Ibid article 49 

https://mail-attachment.googleusercontent.com/attachment/?view=att&th=14096d003faf98e7&attid=0.2&disp=vah&safe=1&zw&saduie=AG9B_P9rhF0Hofukbd3Ni0oJCLpR&sadet=1376928511971&sads=5Zx-Xzc6Jb4mvr_Pwlno9nSdTWw&sadssc=1
https://mail-attachment.googleusercontent.com/attachment/?view=att&th=14096d003faf98e7&attid=0.2&disp=vah&safe=1&zw&saduie=AG9B_P9rhF0Hofukbd3Ni0oJCLpR&sadet=1376928511971&sads=5Zx-Xzc6Jb4mvr_Pwlno9nSdTWw&sadssc=1
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provides that all disputes shall be decided in a fair and public 
hearing before a court or, if appropriate, an independent and 
impartial tribunal or body58. Among others, an accused person can 
choose an advocate of choice to represent him or her. The accused 
also has a right to have an advocate assigned to him or her by the 
State and at State expense, if substantial injustice would otherwise 
result, and the accused shall be informed of this right promptly59.   
It would follow that under the Bill of Rights, everyone should 
ideally be given equal opportunity when appearing before a court 
of justice of justice. The accused should have legal counsel to 
represent him or her. Such accused should be given the due fair 
hearing in the administration of justice. The intent of the 
Constitution is so clear that it calls for non discrimination 
regardless of who is administering justice. The structures for 
discrimination should be disregarded and all forms of 
discrimination based on sex, ethnic belonging, social or economic 
status is outlawed by the Constitution.  
 
Legal aid is important for our society and is crucial for access to 
justice in an equal and just manner. Justice should universally be 
affordable and yet under properly established judicial and 
administrative systems whose availability and accessibility is 
usually seen as one that represents the needs of the vulnerable 
people whose justice depends on the availability of pro bono legal 
services. Just like other jurisdictions, a defective Constitution 
would leave citizens suffering from poor justice dispensation while 
a well drafted and enforceable Constitution would mean realistic 
approach to people justice as opposed to individual justice. This is 
what all laws seek to achieve. The goal of the Kenyan Constitution 
is not different. All the alternative means opposed to justice are 
good but not good for all. Those who can afford them can go for 
the same but the vulnerable have to be protected. Legal aid must 
continue for tangible access to justice.  

                                                        
58 Ibid article 50 
59 Ibid, article 50 (2) (g) & (h) 

https://mail-attachment.googleusercontent.com/attachment/?view=att&th=14096d003faf98e7&attid=0.2&disp=vah&safe=1&zw&saduie=AG9B_P9rhF0Hofukbd3Ni0oJCLpR&sadet=1376928511971&sads=5Zx-Xzc6Jb4mvr_Pwlno9nSdTWw&sadssc=1
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The courts in Kenya have concretized the above position in their 
judgments. They have recognized access to justice as a human 
right that does not need any sort of interpretation. As such it should 
be regarded as fundamental onthe face of it. Hence in David 
Njoroge Macharia v. Republic while emphasizing the need for 
legal representation the court cited Vandki P. K. Examining the 
Right to Legal Representation: a reflection on the case of the 
Inspector General v. Steven Harvey Perez and the Others”60. He 
observed that: 
 

The right to legal representation is universally 
acknowledged as a fundamental right. Trials in many 
jurisdictions are considered unfair and fatally irregular if 
the presiding judge or magistrate fails to inform the 
accused person of  his or her right to be assisted by a 
counsel; if he or she denies the accused his right to appoint 
a counsel of his or her choosing; if he or she fails to 
facilitate the effective and full participation of a counsel or 
if he or she does anything that would impede the counsel of 
the performance of his duty.61 
 

Thus the court in David Njoroge Macharia v. Republic held that: 
 

The right to legal representation is almost axiomatic in an 
adversarial system. Under the adversarial system, court 
proceedings are left between the two parties to fight it out. 
The Bench serves as the umpire and intervenes only to 
enforce compliance with the rules and ensure fairness of 
the proceedings. Where it is applied in criminal matters, the 
adversarial system may result in an incalculable prejudice 
to the accused person whose liberty or life may be at stake. 
It is for this reason that accused persons are accorded the 

                                                        
60 [2009] SLHC 21 
61 (2011) E.K.L.R. (C.A.K.), available at 
http://kenyalaw.org/Downloads_FreeCases/81236.pdf last accessed 27 May, 
2013. 
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right to appoint legal representation of their own 
choosing62.  

 
In the spirit for access to justice, the constitution of Kenya (now 
repealed) did not specifically provide for legal aid, bur however, 
section 77 (2) provided for a fair trial. Under the provision, an 
accused person had a constitutional right in a criminal trial to 
defend himself/herself before the court in person or by a legal 
representative of the accused. Te legal representative would even 
be of the accused person’s choice if he or she preferred so. In this 
very case the court observed that then in Kenya, there was a long 
standing practice in our criminal justice system of giving free legal 
aid to indigent accused persons charged with murder undoubtedly 
to ensure that justice is done to such an accused persons63.  
  
From the times of the repealed Constitution to the current 
Constitution of Kenya, 2010, read together with the few cited 
judgments above, one can conclusively opine that there has been a 
spirited fight for justice in Kenya. Access to justice through legal 
aid though not expressly provided for in Kenya until the recent 
times has been indirect in Kenya’s Statute books. Outstandingly, 
access to justice is one factor for universal justice of an impartial 
nature to all citizens of Kenya. It can at this point be in agreement 
that Kenya has always put effort towards ensuring that its citizens 
’have  access justice at all levels irrespective of status. 
Discrimination however has been on grounds of the gravity of the 
offence, usually of criminal nature and of a capital nature. The new 
Constitution however embraces universality of every ones right to 
legal counsel irrespective of the gravity of the offence committed 
Additionally, the Kenya Law Society has the Human Rights / 
Public Interest and Legal Aid Committee which deals with matters 
relating to provision of legal aid. The Committee is inter alia 
mandated to; make recommendations for statutory and/or 

                                                        
62 Ibid  
63 Court of Appeal Criminal Appeal No. 7 of 2006 [2006] E.K.L.R, available at 
http://docs.thecourt.ca/top_court_talk/omondi.pdf last accessed 27 May, 2013 
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constitutional changes necessary to facilitate legal aid in Kenya, 
liaise with other legal aid service  providers(including the National 
Legal Aid Scheme) to enhance the delivery of legal aid services in 
Kenya, advocate for greater acceptance for pro bono work by the 
Law Society of Kenya (LSK) membership, assist in the 
implementation of LSK legal aid initiatives including the Annual 
National Legal Awareness Week and advice the Council of the 
LSK on matters of public interest litigation that can be undertaken 
by the Society64. Selective of the different strategies or measures 
taken in Kenya is also the Kenyan Children’s Legal Aid Work 
(KCLAW) established to enable the most impoverished and 
vulnerable children and their families to access justice and legal 
redress where their human rights have been infringed through the 
provision of free direct legal advice, tailored advocacy and 
campaigning and ongoing community education and collaboration 
work. These are progressive steps towards access to justice through 
provision of legal aid. 
 
The Legal Aid Bill of Kenya, 2012 
Kenya in taking one of the essential steps aimed at the promotion 
of legal aid for better justice in the country has drafted the draft 
Legal Aid Bill, 2012, the Bill for the grant of legal aid to accused 
persons in matters of a criminal, civil and constitutional nature. 
The Bill provides for all the forms of legal aid that may be 
provided to those seeking justice at all levels of trials. Among the 
key propositions is public interest litigation under clause 30 (f). 
Thus, matters that are of great public importance can be litigated 
on under this provision once passed into law. 
  
To broaden the need for legal aid, the Bill under clause 23 (1) 
proposes the creation and establishment of the Legal Aid Fund 
which is to be financed by monies appropriated by parliament for 
its day today running of business. Other avenues for raising the 
                                                        
64 The Law Society of Kenya: Human Rights / Public Interest and Legal Aid 
Committee, available at http://www.lsk.or.ke/index.php/our-organisational-
structure/138 last accessed 27 May, 2013 
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required money are also provided as including levies, fees, grants, 
loans and donations. The fund will be semi autonomous with 
independent existence and with a common seal with capacity to 
borrow and acquire properties. This would literary mean that it will 
be self financing and therefore with many funds at its disposal or 
with more of real assets, it will serve best to ensure that all 
vulnerable persons have access to justice.  
 
The Bill in place equally shows that Kenya in light of its legal 
system is set to have a fundamental wave that seeks to bring 
change in the application of justice systems be it in criminal, civil 
or constitutional. With the coming into force of the Legal Aid Bill, 
it is agreed that legal initiatives in Kenya will be strengthened and 
justice will get meaning amongst those who will get the benefit of 
legal aid in their pursuit for justice.   
 
Despite the above analysis, a lot is still expected if access to justice 
through legal aid is to be realistic of the true intention of the 
Constitution and the other laws. For instance in the recent case of 
John Swaka v Director of Public Prosecutions & 2 others, the 
court ruled that: 
  

A reading of the Constitution and the Court of Appeal 
decision in David Njoroge Macharia (Supra), however, 
indicates that while there is a recognition of the duty on the 
state and of the need to provide legal representation to 
accused persons in order to avoid substantial injustice, 
there is nothing that indicates that the intention is to have 
such representation immediately, or that all trials carried 
out without such representation after the 18th of March 
2011 are automatically a nullity.65  

                                                        

65[2013] E.K.L.R, Petition No. 318 of 2011 available at 
http://www.kenyalaw.org/Downloads_FreeCases/91678.pdf last accessed 27 
May, 2013. 
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It is very clear trom the above that amidst the recognition of legal 
aid in Kenya and the ultimate existence in the Statute books, there 
is no assurance that legal aid will be availed to the populace in 
pursuit for justice. Legal representation, sometimes got through 
legal aid should be immediate for fast dispensation of justice to all 
persons without any undue delay. Where courts however hold to 
the contrary, the rights of all persons in relation to access to justice 
are compromised. Legal aid loses meaning and never has bearing 
on duty bearers. The requirement for a just system is the 
availability of justice, access to justice thereby being assured but 
Kenya just like any East African countries faces a number of 
challenges when it comes to ensuring that all persons of any kind 
regardless of social or economic status, sex or religion or race have 
equal access to justice. 
 
Recommendations  
Legal aid entails commitment at the national, sub regional, 
regional and international level. Laws at the enumerated levels in 
one way or another provide for legal aid through provision for the 
right to a fair trial in the criminal justice systems. The civil justice 
system has however not been pronounced in the area of provision 
of legal aid though justice should not be categorized as all the 
branches of the law need to be seen as just. States are as such 
mandated to provide legal aid especially to those who seek justice 
under the criminal justice systems. The same should be extended to 
the civil justice system. Legal aid will then be seen to be done for 
inclusion of both the civil and criminal as opposed to the current 
narrow limitation to criminal matters.  Other legal aid providers 
independent of the government like nongovernmental 
organizations cannot ably close the gap created by the State. The 
State as such has to play its roles and widen the scope of legal aid. 
Uganda has laws and policies in place that provide for legal aid. 
Kenya and other East African countries should fasten their 
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processes on the facilitation of access to justice to legal aid. This 
however does not work to water down the efforts taken by these 
other countries to ensure that there is access to justice through 
legal aid. They are actually commendable in what has been done so 
far but, there is need for further effort in this process for true 
justice. 
 
States should take all possible measures to eradicate poverty from 
their nations. It is worth noting that the justification for legal aid is 
that the populace is poor and therefore financially unable to meet 
the costs of justice. A poverty free nation that has an economically 
powerful population would mean that, people are able to meet the 
costs for justice. The need for high expenses on legal aid by the 
State would henceforth reduce. Since the State increasingly finds it 
hard to finance people justice, its efforts towards economic 
development would be a multiplier effect of individual 
persons’ ability to meet the costs of justice and therefore reduce 
pressure on government for the needs of legal aid financial 
support. 
  
Conclusion  
In conclusion, one can state that access to justice through legal aid 
in East Africa is most appropriate measures if justice is to become 
a reality. To state that access to justice in East Africa through legal 
aid has been realized to do injustice to the people East Africa. 
Where access justice has been attained through legal aid, a seal that 
aims protecting the same from being distorted should be affixed. 
This will ensure that justice is not curtailed in the region. Legal aid 
is very important for developed and developing societies that it 
cannot be thrown out of society. To strengthen it is to move steps 
forward towards the struggle for enforcement of people’s rights 
and to have justice out of legal aid is to develop the different 
justice systems that are in place. Legal aid must not sit or crawl 
and neither should it limp or walk but should run faster for the 
good of the people, until then shall we say that justice is seen to be 
done as done.  Finally, access to justice through legal aid is very 
important and its role vital for the realization of human rights by 
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all people. In this light, all countries in East Africa and beyond 
should work toward a free justice society that affords justice to all 
persons whether poor or rich, male or female and without any 
forms of discrimination. 
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Arresting Escalating Pre-trial Detention in Nigeria: 

Some Reform Ideas 

 

Stanley Ibe∗ 
 

 
 
Introduction1 
Nearly nine of ten persons detained in Nigeria await uncertain 
trial.2 In the twenty one year period since 1991, several studies 
demonstrate that this challenge is seemingly intractable. For 
example, Civil Liberties Organization’s groundbreaking work 
Behind the Wall found that 55% of all prisoners in Nigeria were 
detained awaiting trial in 1991. 3 Thirteen years later, another 
NGO, Human Rights Law Service (HURILAWS), identified 63% 
awaiting trial population in a book aptly titled Travesty of Justice4. 
                                                        
∗ LL.B (LASU); LL.M (Maastricht); Diploma (Abo/Turku), Associate Legal 
Officer, Africa, Open Society Justice Initiative. 
1 This paper was first presented at the Advanced Course on International 
Protection of Human Rights organized by the Institute of Human Rights, Abo 
Akademy in Turku, Finland on August 21, 2012. The author gratefully 
acknowledges Professor Frans Viljoen and Dr. Chidi Odinkalu for providing 
invaluable comments to the initial draft of this paper. The views expressed in 
this paper are personal to the author and do not necessarily represent the 
opinions or policies of the Open Society Foundations or any of its associated 
programmes 
2 By 20 June, 2012, 88.8% of Nigeria’s prison population (47,200 of 53,100) 
were detained awaiting trial. See Baiyewu L, “Prisons: Inmates Increase to 
53,100.” Punch Newspapers available at http://www.punchng.com/news/prison-
inmates-increase-to-53100/ (accessed on 9 August, 2012). 
3 Ehonwa L & Odinkalu A.C (1991) Behind the Wall: A Report on Prison 
Conditions in Nigeria and the Nigeria Prison System, Lagos, Civil Liberties 
Organization, Lagos. 
4 Agbakoba O & Ibe S (2004) Travesty of Justice: An Advocacy Manual on the 
Holding Charge, Lagos, Human Rights Law Service (HURILAWS). 
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Yet in November 2012, Zakari Ibrahim, Nigeria’s Prisons 
Controller-General publicly acknowledged that 73% of 51,004 
prisoners were detained awaiting uncertain trial.5 
      
As a ratio of Nigeria’s population, the prison population is 
incredibly low6 compared to Rwanda7, England & Wales8 or 
United States9. However, the percentage of awaiting trial persons 
as a proportion of the prison population is remarkably high, 
comparing favourably with countries such as Liberia (97%), Mali 
(89%), and Niger (76%). 
      
Several factors combine to create this state of affairs – poor 
coordination between criminal justice institutions; poverty (and 
therefore inability to afford the three ‘bs’ of the criminal justice 
system i.e. bail, bribe and barrister); over-use of imprisonment as a 
sentencing option and obsolete remand legislation.10 
      
To comply with constitutional provision stipulating maximum 
length of time suspects may be detained pending arraignment in 
court,11 many states in Nigeria enacted remand legislation which 
                                                        
5 Ibrahim Z., “Judicial Reforms as Panacea to Prison Congestion.” Paper 
presented at Conference on Access to Justice in a Democracy organized by 
Legal Aid Council in Abuja, Nigeria on 8 November, 2012, p.4. 
6 31 per 100,000: See Walmsley R, World Prison Population List (International 
Centre for Prison Studies, United Kingdom, 2011) available at 
http://www.idcr.org.uk/wp-content/uploads/2010/09/WPPL-9-22.pdf (accessed 
on 19 November 2012). 
7 595 per 100,000 
8 153 per 100,000 
9 743 per 100,000 
10 For an exposition on how these factors impact pre-trial detention, see Ibe S 
(2012), “Reinventing Pre-trial Practice in Nigeria: A Reflection on the Police 
Duty Solicitors Scheme” Nigerian National Human Rights Commission Journal 
(NNHRCJ), Vol. 2, pp 186-203. 
11 Section 35 of the 1999 Constitution guarantees a right to personal liberty and 
provides exceptions, including for the purpose of bringing suspect before a court 
“upon reasonable suspicion of his having committed a criminal offence.” Any 
person arrested or detained in compliance with this provision must be brought 
before court of law “within a reasonable time” (section 35(4)). “Reasonable 
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effectively keeps suspects in legal limbo until the relevant 
institution, namely, Directorate of Public Prosecutions (DPP) 
arrives at a decision whether or not to prosecute.12 In practical 
terms, when a suspect is arrested, s/he is immediately charged 
before a magistrate court with crimes such as armed robbery and 
murder over which magistrates cannot exercise trial jurisdiction. 
Relying on referenced state remand laws, magistrates decline trial 
jurisdiction but assume jurisdiction to remand pending DPP’s 
advice. In the absence of a return date on the remand warrant, the 
suspect is left to rot in prisons. 
      
These suspects face adverse consequences.13 Compared to persons 
awaiting trial at liberty, pre-trial detainees are more likely to be 

                                                                                                                            
time” means 24 hours where there is a court of competent jurisdiction within 40 
kilometres of the place of arrest or detention or 48 hours or “such longer period 
as the circumstances may be considered by the court to be reasonable” in any 
other case (section 35(5). 
12 See for examples, Section 305(1)(2) of Criminal Procedure Law, Laws of 
Rivers State of Nigeria, 1999 (South South); Section 154(a) of Criminal 
Procedure Code, Laws of Kaduna State, 1991 (North West); Section 305(1)(2) 
of Criminal Procedure Laws of Ondo State, chapter 38, vol. 1, Laws of Ondo 
State, 2006 (South West); and Section 243 Criminal Procedure Law of Anambra 
State (South East).  Section 305(1)(2) of the Ondo Laws provide: “A magistrate, 
without prejudice to any other power which he may possess may, for the 
purposes of ascertaining whether it is expedient to deal with a case summarily, 
either before or during the hearing of the case, adjourn the case and remand the 
person charged. A person may be remanded under this section in like manner in 
all respects as a person accused of an indictable offence may be remanded.” 
Indictable offence here refers to an offence for which punishment exceeds two 
years, a fine exceeding N500 or is death or firing squad. 
13 The English case of Hartage v Hendrick, 439 PA, 584, p. 601 (cited in 
Agbakoba & Ibe (n. 5 at 29)) provides an apt description of the consequences of 
pretrial detention. According to the judgment: “The Imprisonment of an accused 
prior to a determination of guilt is a rather aversome thing: it costs the taxpayers 
tremendous sums of money; it deprives the affected individual of his most 
precious freedom and liberty; it deprives him of his ability to support himself 
and his family, it quite possibly costs him his job, it restricts his ability to 
participate in his own defence, it subjects him to the dehumanization of prison, it 
separates him from his family and without trial, it casts over him an aura of 
criminality and guilt.” 
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tortured14 and convicted because they do not have the benefit of 
liberty to prepare for their trial; they suffer loss of income and 
employment;15 distortion of family life; their families may 
sometimes lose property, access to health and education etc. More 
often than not, they are not involved in the process of rehabilitation 
designed for convicted prisoners. 
      
This paper examines the contributions of criminal justice 
institutions to escalating pre-trial detention in Nigeria and presents 
some reform ideas, including the introduction of accountability 
mechanisms in the remand process, with a view at ensuring that, if 
at all, remand is limited to the barest minimum in accordance with 
international standards and norms. 
 
Background & Context 
Nigeria currently confronts a psychosis of safety and security. In 
the period since...., scores of citizens and non-citizens have fallen 
to the bullets and bombs of radical Islamic group, boko haram16 in 

                                                        
14 In Open Society Foundations (2011), Pretrial Detention and Torture: Why 
Pretrial Detainees Face the Greatest Risk, New York, Open Society 
Foundations, p. 11, the authors found that pre-trial detainees are often at risk of 
abuse and torture because “the incentives and opportunities for torture are most 
prevalent during the investigative stage of the criminal justice process.” At this 
stage, pre-trial detainees are “entirely in the power of detaining authorities, who 
often perceive torture and other forms of ill-treatment as the easiest and fastest 
way to obtain information or extract a confession.” 
15 Open Society Foundations (2011), The Socioeconomic Impact of Pretrial 
Detention, New York, Open Society Foundations examines the impact of pre-
trial detention on the detainee’s family, community and nation. it specifically 
identifies loss of income and employment as a consequence of pre-trial 
detention. 
16 Widely referred to as Boko Haram, the group goes by the Arabic name, 
Jama'atu Ahlus-Sunnah Lidda'Awati Wal Jihad (People committed to the 
propagation of the prophet’s teachings and jihad). Boko Haram comes from the 
Hausa word “boko” which means “western education” and Arabic word 
“haram” figuratively meaning “sin” or “forbidden”. In sum, boko haram means 
“western education is forbidden”. See http://en.wikipedia.org/wiki/Boko_Haram 
(last accessed on 2 July, 2013). Boko Haram is “an Islamic sect that believes 
politics in northern Nigeria has been seized by corrupt, false Muslims” and 
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the north east and north central geo-political zones of Nigeria.17 
Many more have received life-threatening injuries. Despite 
repeated assurances, Nigeria’s security apparatus appears to be 
unable to stem the rising violence.18 
 
Although there are seemingly strong insinuations that external 
forces might be aiding this group,19 the crisis is primarily targeted 
at Nigeria and ought to be addressed by the government of Nigeria, 
whose principal responsibility is to ensure the safety and welfare of 
persons residing in Nigeria.20 
 
In the south east21 and south south22 geo-political zones, 
kidnapping and hostage taking are rampant.23 Under former 

                                                                                                                            
wishes to “wage a war against them and the Federal Republic of Nigeria 
generally, to create a pure Islamic state ruled by sharia law.” See Walker A., 
“What is Boko Haram”, a United States Institute of Peace Special Report, May 
2012, available at http://www.usip.org/publications/what-boko-haram (last 
accessed on 2 July, 2013). 
17 According to the Guardian, over 450 deaths were recorded in the first four 
months of 2012. See “Nigerian University Hit by Explosions”, quoting 
Associated Press in Kano available at 
http://www.guardian.co.uk/world/2012/apr/29/nigeria-university-hit-by-
explosions (last accessed on 2 July 2013). 
18 In May 2012, at least 80 persons were allegedly killed during separate attacks 
on a media house and cattle market in Abuja (north central) and  Yobe (north 
east). Both attacks have been linked to Boko Haram. See “Nigeria Market 
Attack Kills Dozens.” The Guardian available at 
http://www.guardian.co.uk/world/2012/may/03/nigeria-market-attack-kills-
dozens (last accessed on 2 July, 2013). 
19 See Olawale R., “External Puzzles in Anti-Boko Haram War”, Nigerian 
Tribune, 2 August 2012 available at 
http://tribune.com.ng/index.php/politics/45174-external-puzzles-in-anti-boko-
haram-war (last accessed on 2 July, 2013). 
20 Section 14(2)(b) of the 1999 Constitution of Nigeria. 
21 Comprising 5 states – Abia, Anambra, Ebonyi, Enugu, and Imo.  
22 Comprising 6 states – Akwa Ibom, Bayelsa, Cross Rivers, Delta, Edo, and 
Rivers. 
23 In 2011, Ms. Jennifer Dent, FBI agent, disclosed that Nigeria was ranked 4th 
in the global ranking on hostage taking. Dent was speaking at a lecture 
organized by the Hubert H Humbert Fellowship Programme Alumni. See 
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president, Umaru Musa Yar Adua, the federal government 
established an amnesty programme to rehabilitate “repentant 
militants.”24 The programme was lauded as a bold step to reduce 
the threats posed to Nigeria’s leadership position in crude 
production within the continent. Regrettably, 3 years and several 
millions of dollars later, it has failed to comprehensively deal with 
the problem ostensibly, because it does not systematically address 
the governance challenges said to be responsible for the crises in 
the first place.25 
 
Nigeria’s security crises have unfortunately created a fairly large 
population of persons whose liberties are violated without recourse 
to law. Often, suspects are arrested and detained after crimes are 
committed. Unfortunately, many will not have their day in a court 
of competent jurisdiction for years thereby increasing the 
atmosphere of insecurity in the country. In the last two years, there 
has been at least two prison breaks allegedly triggered by 
congestion in prisons. In both cases, most of the inmates were 
awaiting trial persons.26 
                                                                                                                            
“Hostage Taking: Nigeria Ranks 4th in the World”, Vanguard Newspapers 
available at http://www.vanguardngr.com/2011/11/hostage-taking-nigeria-ranks-
4th-in-the-world/ (last accessed on 2 July, 2013). 
24 On June 25, 2009, President Umaru Musa Yar’ Adua declared a 60 day 
unconditional amnesty period for militants in the Niger Delta region. The 
declaration was a desperate attempt to stem the tide of insecurity in the region. 
25 See http://www.vanguardngr.com/2011/11/hostage-taking-nigeria-ranks-4th-
in-the-world/ Fabi R, “Niger Delta Amnesty Programme Hangs in the Balance” 
available at http://archives.dawn.com/archives/5098 (last accessed on 9 August, 
2012). 
26 In September 2010, at least 700 prisoners were freed during an attack on a 
prison in Bauchi State (north east Nigeria). Majority of the 150 escapees were 
believed to be members of Boko Haram in detention awaiting trial for about one 
year. See “‘Boko Haram attacks’ Frees Hundreds of Prisoners”, BBC News 
Africa available at http://www.bbc.co.uk/news/world-africa-11229740 (last 
accessed on 2 July, 2013). In June 2012, another attack on a prison in Yobe led 
to the escape of 41 detainees. Instructively, Minister responsible for the prisons, 
Abba Moro, attributed the prison break in part to “large numbers of awaiting 
trial inmates.” See Adepegba A.  & Akasike C., “Gunmen Attack Yobe Prisons, 
Free 41 Inmates”, The Punch Newspaper available at 
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In a case recently concluded by Open Society Justice Initiative27, a 
thirty year old man was arrested, detained and charged to a 
magistrate court for the crime of armed robbery. He was 
subsequently remanded in prison on the orders of the magistrate 
and remained there for another nine years until the Community 
Court of Justice of Economic Community of West African States 
(ECOWAS) ordered his release in June 2012. Remarkably, counsel 
representing Nigeria originally argued that the applicant was not 
detained in any facility managed by Nigeria. 
 
As long as the security crisis persists, law enforcement institutions 
will walk the thin line between ensuring safety and security and 
respecting the rights of suspects as guaranteed under Nigerian law 
and international treaties. Where they choose the former rather 
than the latter, they must be prepared for the consequences for such 
choice. In the short term, it might seem sensible to unleash the full 
might of security forces on the population in a bid to check 
insecurity and recurring violence but the medium to long term, it 
isn’t. It could potentially trigger insecurity for obvious reasons. 
When suspects are detained awaiting trial for indeterminate 
periods, the tendency to congest prisons is high. High congestion 
rates puts incredible pressure on resources – human and material - 
thereby making management of inmates’ violence more difficult 
and the possibility of jail breaks very high.28 It is therefore in the 
best interest of government and the security institutions to work 
towards balancing the competing need to protect society with the 
right of individual members of society to enjoy guarantees set out 
in the Constitution. 
 

                                                                                                                            
http://www.punchng.com/news/gunmen-attack-yobe-prisons-free-41-inmates/ 
(last accessed on 1 July, 2013).  
27 Sikiru Alade v Federal Republic of Nigeria, suit no ECJ/CCJ/APP/05/11. 
28 Aigbogun-Brai F. & Ibe S, “Creating Opportunities for Balancing Public 
Safety and Security and the Constitutional Rights of Criminal Suspects,” paper 
prepared for Nigerian Bar Association Lagos Branch Summit, July 2010, p. 1. 
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To be clear, pre-trial detention is a global phenomenon.29 Even 
with the most sophisticated methods of investigation, it is 
sometimes impossible to finalize investigations on complex crimes 
within time stipulated by law.30 Therefore, several jurisdictions 
have sought to create a middle ground by adopting remand laws to 
prevent accused persons from interfering with the administration of 
justice but only for limited periods.31 The challenge with 
implementing this otherwise expedient procedure in Nigeria is that 
unfortunately law and practice does not limit length of remand. It 
is therefore common to find criminal suspects in prison awaiting 
trial for five years or more. This has far-reaching consequences for 
the criminal justice system. For one, there is a real possibility that 
the suspect may turn out innocent and there are a number of cases 
in which they have. Incarcerating innocent persons with hardened 
criminals often introduces the innocent to crimes, especially of 
hate.32 Nigeria’s prisons are congested mainly on account of large 
population of pre-trial detainees. Crucially, prolonged pre-trial 
detention is indicative of an inefficient and overwhelmed criminal 

                                                        
29 The Socioeconomic Impact of Pretrial Detention (n. 14), p. 16. 
30 In recognition of this fact, the 8th United Nations Congress on the Prevention 
of Crime and Treatment of Offenders established a principle in 1990 to regulate 
pre-trial detention. Under this principle, pre-trial detention may be ordered “only 
if there are reasonable grounds to believe that the persons concerned have been 
involved in the commission of the alleged offences and there is a danger of their 
absconding or committing further serious offences, or a danger that the course of 
justice will be seriously interfered with if they are let free.” Eight United 
Nations Congress on the Prevention of Crime and the Treatment of Offenders, 
Havana, August 27-September 7, 1990, chapter I, section c, paragraph 2(b). 
31 The longer pre-trial detainees await trial, the more indicative of a 
dysfunctional criminal justice system.  
32 In most prisons in Nigeria, prisoners are not separated in categories of untried 
and convicted. Rule 8(b) of the Standard Minimum Rules for the Treatment of 
Prisoners recommends that “untried prisoners” should “be kept separate from 
convicted prisoners.” The Rules were adopted by the First United Nations 
Congress on the Prevention of Crime and the Treatment of Offenders, held at 
Geneva in 1955, and approved by the Economic and Social Council by its 
resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977. 
See http://www2.ohchr.org/english/law/treatmentprisoners.htm for a text of the 
rules. 
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justice system – one which, in the words of Chidi Anselm 
Odinkalu is: 
 

unable to catch those who violate its rules; unable to 
ensure accountability even for the most basic 
crimes; detains those whom it cannot convict often 
for longer than it can hold them if it were to convict 
them and; without consequences, kills many on 
whom it can’t even pin any charges of criminal 
conduct.33 

 
Criminal Justice Institutions and their Contributions to the 
Pre-trial Crisis 
The criminal process is activated at the point of arrest. A police 
officer may arrest a suspect with or without a warrant.34 Although 
arrest ought to be made upon reasonable suspicion of the 
commission of a crime, sometimes, it is done on a whim.35 In the 
absence of effective accountability mechanisms for illegal arrest36 

                                                        
33 Odinkalu A.C, ‘Plea Bargaining and Criminal Justice Administration in 
Nigeria’, Keynote Remarks to the National Association of Judiciary 
Correspondents, Abuja, 5 March 2012, p. 5. 
34 Section 10 of the Criminal Procedure Act (chapter C41, Laws of the 
Federation of Nigeria, 2004) (applicable to Southern Nigeria); Section 26 of the 
Criminal Procedure Code (applicable to Northern Nigeria) and Section 24 of 
Police Act (chapter P19, Laws of the Federation of Nigeria, 2004) list 
circumstances under which an arrest can be made without a warrant. Examples 
include –suspicion upon reasonable grounds of commission of an indictable 
offence; suspicion of commission of a felony or misdemeanour; and commission 
of any felony, misdeamour or simple offence. 
35 Indeed, arrest often precedes investigations. Amnesty International reports 
that security forces often resort to “dragnet arrests instead of individual arrests 
based on reasonable suspicion.” See Amnesty International Report 2012 – The 
State of the World’s Human Rights (Amnesty International, London, 2012), p. 
258. 
36 In a 2006 report of the UN Special Rapporteur on Extrajudicial, Summary or 
Arbitrary Executions, Nigeria Police Force was described as “weak” in terms of 
internal accountability. According to the report authored by Professor Phillip 
Alston, “evidence indicates that (Nigeria Police Force) systematically blocks or 
hampers investigations and allows suspects to flee.” See Phillip Alston’s Report 
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and the paucity of tools with which to conduct investigations,37 
police officers often arrest, detain and torture to extract 
information with a view to solving a crime. Unfortunately, the poor 
in our society suffer disproportionately from indiscriminate arrests 
and detention. The more comfortable members get bail and escape 
the trauma of detention pending trial. 
 
Those who cannot afford any of the three b’s38 of the criminal 
justice system inevitably end up in police detention. Detention by 
the police before an accused person’s first court appearance is 
legally permissible for a maximum of 48 hours.39 To take care of 
circumstances in which it is impossible for the police to complete 
investigations and arraign suspects before appropriate court within 
48 hours, several state criminal laws40 make provision for remand 
pending conclusion of investigations and arraignment before 
appropriate courts. Regrettably, the law did not envisage abuse of 
this important process by the policing institution for whatever 
reasons. To provide a context of the environment under which the 
policing institution operates, it is imperative to briefly background 
the Nigeria Police Force. 

                                                                                                                            
available at http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G06/106/40/PDF/G0610640.pdf?OpenElement 
(last accessed on 10 July, 2012), p. 16-17. The Police Service Commission 
established in 2001 and charged with external oversight of the force routinely 
refers cases complaints of police abuse e.g. extrajudicial killings to the force for 
investigation. Unfortunately, this almost always guarantees that police abuse 
goes unpunished. 
37 In 2006, the Presidential Committee on Police Reform reported only one 
trained ballistician left in the police force. Unfortunately, the ballistician died in 
2007.The Committee also found no fingerprint experts and a forensic laboratory 
that had “not taken off”, police dogs that had either “been retired or starved to 
death”, few police pathologists and widespread corruption amongst police 
detectives. See Main Report of the Presidential Committee on Police Reform, 
Vol. II, P. 31 (2006). 
38 Bail, barristers and bribes. See Ibe (n. 11), p.6. 
39 See n. 12. 
40 See n.13. 
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The Nigeria Police Force41 was established as a 30 member 
consular guard in 1860 and took its current name in 1930.42 It was 
essentially a tool for colonial domination and subjugation of local 
communities. The institution was primarily conceived to deal with 
dissent.43 As colonialism gave way to civilian government and then 
military dictatorship, very little sure changed about the culture and 
orientation of the police.44 They retained “force” in their name and 
exercised this for good measure. The asymmetry between 
institutional traditions of the force forged over 150 years and the 
constitutional norms remains one of the greatest challenges 
confronting the police today – so that while the police officer is 
constitutionally required to respect the rights of the suspect, 
including the right to remain silent until s/he has obtained legal 
advice, the institutional tradition demands third degree policing to 
extract a confession, conclude investigation and obtain public 
applause. Other challenges include the over-centralization of 
powers in the office of the Inspector General of Police who is 
operationally responsible to the President.45 With a staff of nearly 

                                                        
41 Section 214(1) of tthe 1999 Constitution creates a single police force for 
Nigeria and prohibits the existence of state or other police institutions. 
42 See Odinkalu A.C. & Ibe S, ‘Improving Police Service Delivery and Public 
Safety and Security through Enhanced Accountability: Partnership Models for 
the Police Service Commission.’ Paper presented at the Biennial Retreat of 
Nigeria’s Police Service Commission, Uyo, 2 November, 2010. 
43 Ibeanu O (2007), “Criminal Justice Reform: Policing Services Delivery” in 
Otteh J, Reforming for Justice: A Review of Justice Sector Reforms in Nigeria, 
1999-2007, Lagos, Access to Justice, pp 54, 56; Chukwuma I., ‘Police 
Transformation in Nigeria: Problems and Prospects’, paper presented at the 
Conference on Crime and Policing in Transitional Societies, Konrad Adenaeur 
Stiftung in conjunction with  the South African Institute for International 
Affairs, University of Witwatersrand, Johannesburg, September 2000. 
44 Chukwuma I (2008), Motions without Movement, Report of the Presidential 
Committees on Police Reform in Nigeria, Lagos, CLEEN Foundation. 
45 The President appoints the Inspector General of Police and may give to 
him/her “such lawful directions with respect to the maintaining and securing of 
public safety and public order as he may consider necessary” and “the Inspector-
General shall comply with those directions or cause them to be complied with.” 
See section 215(3) of the 1999 Constitution. Section 9(4) of the Police Act 
specifically vests operational control of the force in the President. Interestingly, 
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400,000 personnel46, the Nigeria Police Force is reputed to be one 
of the highest employers of labour. However, it cannot optimize its 
numerical strength unless there is some devolution of powers to 
state police commands and divisional police commands down the 
line. This is important in view of the structure of Nigeria’s criminal 
justice system. 
 
Nigeria operates a federal system. There is one police force for the 
country. Crimes are federal and state. Most crimes are state 
created. Prosecution is shared function between the police and 
federal/state public prosecutions’ offices. Judicial functions are 
shared but there is only one federal prison system. The implication 
of this convoluted system is that there is not a single institution 
within the criminal justice which has a full view of events 
therefore it is easy for suspects to get lost in the battle of wits. 
Herein lies the dilemma for the poor suspect who upon arrest 
spends days and sometimes weeks waiting for the police to take a 
decision on whether or not to charge him/her to a magistrate court. 
If the police decide to charge the case to court, the suspect has 
another hurdle to cross – this time imposed by law and practice. 
 

                                                                                                                            
the Constitution vests similar powers in state governors. However, there is a 
proviso, “before carrying out any such directions...the Commissioner of Police 
may request that the matter be referred to the President or such minister of the 
Government of the Federation as may be authorized in that behalf by the 
President for his directions” (section 215(4)). 
46 At the end of an 18 month audit of police personnel conducted by the Police 
Service Commission (PSC) in 2009, Parry Osayande, Chairman of the PSC 
announced that the police force had a staff of 377,000. See Ero A., ‘Nobody Can 
Use Me – Osayande’, Tell Magazine, January 26, 2009, p. 30. It is important to 
add that about 27% of personnel were engaged in personal guard and protective 
duties while only 73% were available for policing duties. See Network on Police 
Reforms in Nigeria & Open Society Justice Initiative (2010), Criminal Force – 
Torture, Abuse, and Extrajudicial Killings by the Nigeria Police Force, New 
York, Open Society Institute, p. 33. 
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Magistrate courts receive most of the criminal cases in Nigeria. 
Like Area Courts, they are the first line courts for criminal trials.47 
Cases usually move from magistrate courts to high courts then 
court of appeal and the highest court – Supreme Court of Nigeria. 
Magistrate courts do not have trial jurisdiction over capital 
offences but under state laws referenced earlier, they have remand 
jurisdiction. As soon as a suspect is brought before a magistrate for 
any of the capital offences,48 the magistrate pleads lack of trial 
jurisdiction but orders remand on a holding charge49. Without an 
express order on return date for hearing on the transfer of the case 
to the appropriate court, the suspect is remanded in prison awaiting 
advice from the department of public prosecutions. 
 
During the intermission between the order of remand and return of 
the suspect to court, if ever, a lot of delay is experienced. 
Investigating police officers often argue that advice takes a long 
time to arrive from the DPP’s office. DPP staffs argue that police 
prosecutors delay in transmitting criminal case files and where 
they do; cases are often not well investigated and sometimes have 
to be remitted for further investigation thereby occasioning delay. 
In a recent study, CLEEN Foundation and Harvard University’s 
                                                        
47 Area Courts operate in Northern Nigeria while Magistrate Courts operate in 
Southern Nigeria. 
48 Offences punishable with death. There are seven offences punishable with 
death under federal laws namely, culpable homicide punishable with death 
(section 220 of the Penal Code (applicable in northern Nigeria)) or murder 
(section 316 of the Criminal Code(applicable in southern Nigeria)); offences 
against the state e.g. treason (section 411 of the Penal Code and sections 
37(1)(2) and 38 of the Criminal Code); robbery (section 402(2)(a)(b) of the 
Criminal Code; treachery (section 49a of the Criminal Code); abatement of 
suicide of a child or an insane person (section 227 of the Penal Code); offence 
committed by a person serving life imprisonment (section 229(2) of the Penal 
Code and fabricating false evidence with knowledge that an innocent person 
may be convicted or murder (section 159(1) of the Penal Code. 
49 Olisa Agbakoba & S. Ibe described the holding charge as arising “....where a 
person brought before a magistrate or area court for a criminal charge is 
remanded in prison custody to await commencement of his prosecution.” It is 
“the outcome of police inability to investigate and prosecute within the time 
stipulated by the law.” See Agbakoba & Ibe (n. 5), pp. 7-8. 
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Kennedy School of Government found that it took prosecutors in 
the DPP’s office in Lagos 142 days on average to file legal 
advice.50 The report cited multiple reviews of draft legal opinion as 
responsible for this delay. Using an indicator anticipated by 
provisions of the Administration of Criminal Justice Law of 
200751, the DPP’s office significantly reduced the duration by 69% 
to about 44 days in August 2010. This may or may not be the case 
in other states. However, considering that Lagos is perceived as the 
leading justice sector reform state – with perhaps the largest 
number of lawyers within the ministry of justice and probably the 
best conditions of service – it is unlikely that other states fare 
better. 
 
If and when the DPP eventually decides to prosecute – the 
investigating police officer may have been moved to another 
location; witnesses may have lost memory of the events and 
sometimes have died. So we end up with a situation where suspects 
have served a significant amount of time in jail awaiting trial 
which might end up a non-starter. 
 
The prisons bear the ultimate brunt for any failure in criminal 
justice administration. Nigeria’s prison system is a network of 268 
penal institutions.  According to the National Working Group on 
Prison Reforms and Decongestion, 61% of prisons audited in 2004 
were built before 1950.52 Remarkably, the group found “a general 
lack of basic recreational and transport facilities in most of the 
Nigerian prisons audited.”53 The implication of this is that even 

                                                        
50 Foglesong T.  & Stone C.E, ‘Prison Exit Samples as a Source for Indicators of 
Pretrial Detention’ available at 
http://www.hks.harvard.edu/var/ezp_site/storage/fckeditor/file/pdfs/centers-
programs/programs/criminal-justice/Indicators-PrisonExitSamples.pdf (last 
accessed on 1 July, 2013), p 9. 
51 The law prescribes thirty days as the maximum a case file should stay in the 
DPP’s office. 
52 Report of the National Working Group on Prison Reforms and Decongestion, 
February 2005, p.6. 
53 ibid 
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where detainees are required to return to courts, they may not be 
able to do so unless vehicles are provided. They also found that 
although most prisons in the cities were congested, the other 
prisons were not. This could only mean that magistrates and judges 
send suspects on remand to prisons in the cities to the detriment of 
the system. In response to a question why this is the case, a prison 
official informed me that the city prisons are better secured and 
therefore first choice for suspects charged with serious offences 
like armed robbery, etc.54 
 
Judicial Attitude to Pre-trial Detention 
A discussion on prolonged pre-trial detention is not complete 
without a brief review of judicial attitude to pre-trial claims. 
Although there have been a number of interesting positive 
decisions in the courts, including Nigeria’s second highest court, 
the Supreme Court of Nigeria effectively validated remand without 
responsibility in the leading case of Mrs. E. A. Lufadeju v 
Evangelist Bayo Johnson.55 
 
Review of Lufadeju v Bayo Johnson 
The facts indicate that Bayo Johnson was arrested with a few 
others in January 1997. He was detained at the Police Criminal 
Investigation Department (CID) and subsequently brought before 
Mrs. Lufadeju, a Chief Magistrate in Lagos on charges of 
conspiracy to commit treason and treasonable felony – offences 
over which magistrates cannot exercise trial jurisdiction but 
nonetheless exercise remand jurisdiction. Bayo applied for bail and 
was denied. While he was on remand, he applied to the high court 
for a review of the magistrate’s decision both to deny bail and 
order remand. The high court decided that Mrs. Lufadeju properly 
exercised the powers vested in her by virtue of section 236(3) of 
the Criminal Procedure Law of Lagos State. Dissatisfied with this 

                                                        
54 Interview with senior prison official in March 2012. 
55 Case Number SC. 247/2001 available at http://www.nigeria-
law.org/Mrs%20E.A%20Lufadeju%20&%20Anor%20v%20Evangelist%20Bay
o%20Johnson.htm (accessed on 22 November, 2012).  



 
 
 
 
 
110                                                 African Journal of Clinical Legal Education 
 

 

decision, Bayo Johnson appealed to Nigeria’s second highest court 
- Court of Appeal. The Court pronounced, amongst other issues, on 
the constitutionality of section 236(3) and the appropriate order a 
court should issue where it lacks trial jurisdiction. On the 
constitutionality of section 236(3), the court held: 
 

Before an accused is brought before the court it 
should be assumed that the case is ripe for hearing, 
not for further investigation. He must not be there 
on mere suspicion which cannot be regarded as 
reasonable suspicion under section 35 of the 
Constitution. If there can be no sensible and prima 
facie inferences that can be drawn that an offence 
has been committed then the accused cannot be 
deprived of his liberty even for a second. There 
cannot be a “holding charge” hanging over an 
accused in court pending the completion of 
investigations into the case against him.56 

 
In addition to striking down section 263(3) for its incompatibility 
with the Constitution of Nigeria, the court also specifically 
confirmed that the proper order a court should make when it finds 
that it lacks jurisdiction to hear and determine a case is an order 
striking out the matter. Indeed, Justice Aderemi was more 
emphatic about the futility of proceeding with such a case. In his 
words: “When a court makes a finding that it has no jurisdiction, 
any subsequent proceedings or order made by the court is a nullity 
and consequently void.”57 
 
This decision of the Court of Appeal served as precedent in a 
subsequent case of Shola Abu & 349 Others v Commissioner of 
                                                        
56 Evangelist Bayo Johnson v E. A. Lufadeju & Another (2002) 8 Nigerian 
Weekly Law Reports (NWLR), Part 768, 192@217, paras. D-F. The Court also 
referred to its decision in Ogor & Others v Kolawole (1985) 6 Nigerian 
Constitutional Law Reports (NCLR) 534@540 in affirming this point.  
57 Ibid, p. 222, para. E-F citing earlier decision in Matari v Dangaladima (1993) 
3 NWLR, Part 281, 266. 
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Police, Lagos State,58 a case that involved prolonged pre-trial 
detention of 350 persons. In a judgment read on 28 July 2004, 
Justice Olokooba of Ikorodu High Court confirmed that: 
 

To demonstrate that a citizens is detained pending 
being brought before a court of law upon reasonable 
suspicion of a criminal offence, those who claimed 
to have reasonably suspected him of the offence and 
apprehended him for that reason must demonstrate 
the reasonableness of their suspicion by arraigning 
him before a court of competent jurisdiction where 
the reasonableness thereof will be tested within a                    
reasonable time.59 

 
Finding that the police had not met the reasonableness test, the 
judge declared illegal the detention of all 350 persons and ordered 
their immediate release. 
 
Regrettably, the Supreme Court took a different position when it 
gave judgment in the Lufadeju case on 30 March 2007. Two of the 
more significant issues that arose for consideration concerned the 
type of proceeding that took place under Mrs Lufadeju’s 
supervision – whether arraignment or remand – this was significant 
to the extent that the Court of Appeal had decided that it was an 
arraignment proceeding and therefore Mrs. Lufadeju could not 
remand Bayo Johnson under Section 236(3). The second issue had 
to do with the compatibility of section 236(3) and sections 32 and 
33(4) of the 1979 Constitution60 dealing with the right to personal 
liberty and fair hearing within reasonable time as well as article 
7(1)(d) of the African Charter on Human and Peoples’ Rights61 on 

                                                        
58 Suit No: IKD/M/18/2003 unreported judgment of the Ikorodu High Court 
delivered on 28 July 2004. 
59 Ibid 
60 Corresponding sections of the 1999 Constitution are 35 and 36(4).  
61 Doc. CAB/LEG/67/3 available at 
http://www1.umn.edu/humanrts/instree/z1afchar.htm (accessed on 22 November 
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the right to be tried within a reasonable time by an impartial court 
or tribunal. 
 
On the first issue, Justice Aloma Muktar, who read the lead 
judgment referred to an earlier Supreme Court decision in Tobby v 
State62 in which the court set out the requirements of a valid 
arraignment as – placing the accused before the court unfettered; 
reading and explaining the charge or information to the accused to 
the satisfaction of the court; and in a language s/he understands 
and; taking accused person’s plea. Relying on these four 
mandatory requirements, Justice Muktar held that there was no 
arraignment. In other words, Mrs Lufadeju presided over a remand 
proceeding and therefore had powers under Section 236(3) to 
remand Bayo Johnson. Unfortunately, the court did not go beyond 
this to address the more critical point of how long a criminal 
suspect may remain in detention pending trial. 
 
On the second issue, Justice Muktar did not see any conflict 
between section 236(3) and the referenced constitutional 
provisions. According to her: 
                 

After their arrest by the police, there was the need 
to property (sic) and lawfully keep them in custody, 
and the only way to do tins (sic) was to take them to 
a Magistrate court who would in turn remand them 
in custody.63 

 
Although the court averted its mind to the fact that Bayo Johnson 
had been in detention for “not less than 7 years”, it disagreed with 
his counsel’s submission that there had been an infraction of the 
constitutional provision on right to fair hearing within reasonable 
time. 

                                                                                                                            
2012). The Charter was adopted on 27 June 1981 and entered into force on 21 
October 1986. 
62 (2001) 10 NWLR Part 720, 23@33. 
63 Lufadeju (n. 56), p. 6. 
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The court also didn’t think the presumption of innocence was 
violated. In the words of Justice Muktar: 
  

I fail to see anything in the record before us that 
there was a contrary presumption in respect of the 
appellant. The appellant and his co-accused were 
taken before the Magistrate Court for the purpose of 
lawful remand in custody; and that was exactly 
what the Chief Magistrate did. She did not ask him 
of whether he was guilty or not, so the issue of his 
innocence didn’t come to play at that stage of the 
proceedings.64 

 
In his concurring judgment, Justice Niki Tobi raised an issue that 
may have influenced the court’s decision in this case. He said: 
“This is yet another case where a magistrate is sued for damages 
for performing her judicial functions. I have never liked this type 
of suit but here we are with another one.65Justice Sunday Akintan 
came closest to addressing the question of duration of remand 
when he said: 
 

What was done in this case was that the man was 
taken before the Chief Magistrate for the purpose of 
being remanded in custody pending the time he 
would be arraigned for his trial. The remand is 
usually not for indefinite time. Where the period of 
remand is too long, the proper thing to do is to 
move the High Court for a review of the remand 
order made by the magistrate (emphasis mine).66 

 
Unfortunately, this statement raises more questions than answers. 
For instance, who regulates remand duration? By what 
mechanism? Why do we have to get to the stage where the “period 

                                                        
64 Ibid, p. 7. 
65 Ibid, p. 7. 
66 Ibid, p. 10. 
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of remand is too long” if we can avoid it? The next section of this 
paper responds to some of these questions. 
 
It is instructive to note that Lagos State has repealed the referenced 
Criminal Procedure Law. The Administration of Criminal Justice 
Law of 2007 which replaces it makes interesting reading on the 
subject of remand. Sections 268-270 introduce safeguards to 
remand proceedings including, the requirement for establishing 
“probable cause to remand” before issuing a remand order and 
more significantly, the maximum limit of 60 days on all remand 
warrants in the state. No other state has reformed its criminal laws 
in this manner. 
 
Framing an Effective Response 
An effective response to the challenge of prolonged pre-trial 
detention needs to take account of the contributions of the different 
criminal justice institutions with a view to addressing them. 
Accordingly, we provide below a few ideas. The package we 
propose includes administrative and legislative proposals. We 
believe that administrative measures hold the key to resolving the 
crises of prolonged pre-trial detention in Nigeria. However, it is 
imperative to introduce an element of accountability into current 
remand laws to keep criminal suspects within the purview of the 
courts. The reforms proposed are inter-dependent but may be 
introduced piece-meal. 
 
Administrative Proposals 
Improved coordination between criminal justice institutions 
Nigeria’s criminal justice institutions – federal and state – do not 
coordinate well.67 There is no single institution with responsibility 
for coordinating the activities of these institutions. Regrettably, 
                                                        
67 The proposal for the reform of the Criminal Procedure Laws of Lagos State 
acknowledged that “the main challenge which a state initiated reform of the 
criminal justice system has in our peculiar federal structure , is that several key 
components of the system are beyond the control of the state.” Osinbajo Y in a 
foreword to Proposals for the Reform of the Criminal Procedure Laws of Lagos 
State referenced in Agbakoba & Ibe (n. 5), p.55. 



 
 
 
 
 

 
 Pre trial Detention in Nigeria: Some Reform Ideas                                       115 

 
 

politics and the struggle for power has affected criminal justice 
administration in such a way that sometimes institutions work at 
cross purposes. A legal framework exists to remedy this situation. 
The Administration of Justice Commission Act of 199168 creates a 
Commission for the federation and Committees for each state 
essentially to coordinate the activities of stakeholders in the justice 
sector. The Attorney General of the Federation and Attorneys 
General of states should trigger these commission and committees 
and provide resources to ensure regular meetings and effective 
implementation of outcomes. 
 
Early access to legal advice and representation 
Early access to legal advice and representation is critical to police 
accountability. Nigeria is believed to have about 100,000 lawyers 
to a population of 160,000,000 people – a ratio of 1 lawyer to 
1,600 persons. Clearly, this ratio is grossly inadequate. It is 
therefore imperative to create a sustainable system of training, 
certifying, deploying and regulating paralegals to support the work 
of lawyers. A project pioneered by the Legal Aid Council of 
Nigeria, Open Society Justice Initiative and the Nigerian Police 
Force69 suggests that early access to duty solicitors within the first 
48 hours of arrest enhances the chances that suspect will be 
released from police custody or charged to court on time. This 
project needs to be expanded to cover more states and involve 
more personnel, including lawyers under the auspices of the 
Nigerian Bar Association. 
In addition to paralegals and duty solicitors, there is already a 
network of law clinics providing legal services to indigent persons 

                                                        
68 Chapter A3, Laws of the Federation of Nigeria 2004, Vol. 1. 
69 Police Duty Solicitors Scheme. The scheme began in 2004 on the basis of a 
memorandum of understanding signed by representatives of the three 
institutions and implemented since 2005 by Rights Enforcement and Public Law 
Centre (REPLACE). The scheme deploys young NYSC lawyers to police 
stations on 8 hourly rotas. These lawyers provide legal advice and representative 
for indigent criminal suspects. Originally in four states – Imo, Ondo, Sokoto and 
Kaduna, it has expanded to Edo and Kebbi states. For more information on the 
scheme, please visit www.replaceportal.com 
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detained in police stations and prisons across 12 locations.70 If 
these different entities link up, there will be a marked improvement 
in the turnaround time for processing criminal suspects through 
police detention facilities and courts. 
 
Enhanced record keeping & case tracking 
There ought to be a record of all arrests. We understand that such 
records exist with the Commissioner of Police in every state. 
However, it should also be made available to the Attorney 
General’s office so it can be useful in planning for effective justice 
delivery in the state. Information about arrests and processing of 
criminal suspects through the system also encourages 
accountability in the system. A situation where suspects spend 
months and years awaiting trial for whatever reasons will be 
checked by a system which monitors the movement of suspects 
through the criminal justice system. An effective way of tracking 
movements within the criminal justice system is by electronic 
means. Lagos state71 and REPLACE are experimenting with this 
model with mixed results. Challenges range from poor record 
keeping attitude, resistance to change and the epileptic power 
situation in Nigeria. With the right enthusiasm and investment, it 
should be possible to overcome these challenges. To succeed, this 

                                                        
70 The clinics are Abia State University, Uturu; Adekunle Ajasin University, 
Akungba Akoko, Ondo State; Ahmadu Bello University, Zaria, Kaduna State; 
Ambrose Alli University, Ekpoma, Edo State; Ebonyi State University, 
Abakaliki; Nassarawa State University, Keffi; Nigerian Law School, Enugu; 
Nigerian Law School, Yola; and Universities of Abuja, Ilorin, Maiduguri and 
Uyo. These law clinics belong to a Network of University Legal Aid Institutions 
(NULAI Nigeria). For more information, please visit www.nulainigeria.com  
71 In 2006, Lagos State introduced a Criminal Case Tracking System (CCTS) 
with the support of United Kingdom’s Department for International 
Development (DfID). It is a “sector-wide case tracking system which ensures 
that criminal cases are tracked and monitored throughout the entire criminal 
justice process.” See Ogungbesan O (2009), ‘The Awaiting Trial 
Process/Inmates’, Report of the 3rd Lagos State Attorney General’s Forum, 
Lagos,  Lagos State Ministry of Justice, p. 62. With CCTS, tracking begins the 
moment a magistrate of high court remands a suspect in custody. 
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initiative ought to be led by the attorney general’s office and 
possibly domiciled in the department of public prosecutions. 
 
Timely production and release of legal advice 
The Department of Public Prosecutions should take steps to reduce 
the layer of lawyers who have to vet a legal advice before it is sent 
to the prosecutor/court. From the Lagos experience, even one layer 
off can make a substantial difference. Depending on the workload, 
the department might also wish to decentralize its activities so that 
investigating police officers can send their case files to a sub-office 
of the DPP’s office which is within a manageable district from the 
divisional police headquarters. It should be possible, for instance to 
locate such sub-offices within local government headquarters and 
then create a system for officers in those offices to prepare 
preliminary legal advice and transmit to the appropriate senior 
offices for finalization. 
 
Return to Preliminary Inquiry 
For magistrates, it is essential is return to the preliminary inquiry 
procedure which regrettably has been abandoned or probably fallen 
into disuse in most of the southern states in Nigeria. Preliminary 
inquiry is an inquisition into an indictable offence by the 
magistrate. Fortunately, there is a legal basis for this. Sections 310-
333 of the Criminal Procedure Act makes elaborate provisions to 
guide this procedure. The major benefit of this procedure is that it 
provides the magistrate an opportunity to interrogate the charge 
brought before him or her. It also guarantees that police officers 
will not run to the magistrate court without some evidence to 
warrant remand. 
 
Legislative Proposal 
Reform of remand law 
Remand laws need to embrace this accountability mechanism as 
well. Lagos State is already leading on this as it has pegged 
remand to a maximum of 60 days. Working with partners, 
REPLACE, the judiciary of partner states and Legal Aid Council 
of Nigeria (LACON), Open Society Justice Initiative initiated a 
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project to introduce judicial practice directions limiting the length 
of detention pending trial. In Ondo and Sokoto states, a 90 day 
period has been agreed. Limiting remand period and imposing an 
obligation on prosecuting authority to return to court and 
demonstrate why suspects should remain in detention places a 
burden on the relevant authorities to conduct investigations 
expeditiously or risk losing the suspects. This is essentially to 
reverse the current trend where suspects are detained indefinitely 
while prosecuting authorities search for evidence with which to 
prosecute them. 
 
It is imperative to create a system in the context of better 
cooperation between all stakeholders in criminal justice 
administration whereby prison controllers notify all courts within 
their areas about capacity and current holding of their prisons 
periodically. This way, courts will be guided as to the appropriate 
prisons to remand, if absolutely necessary, to avoid a situation 
where the prisons in the state capitals are congested and a few 
others in the hinterlands are below capacity. 
 
Conclusion 
Prolonged pre-trial detention does not benefit any person or 
institution in the criminal justice chain. Although the criminal 
suspect is the worse for it, families, communities and the country 
also lose incredible resources – human and material – to this crisis. 
It is possible to reduce prolonged pre-trial detention to manageable 
limits and we have proposed a number of measures, mostly 
administrative to improve coordination, early access to legal 
representation and case tracking, prompt production of legal advice 
and return to preliminary inquiry methodology. We also propose 
reform of remand laws to incorporate return dates on remand 
warrants so magistrates can monitor detention thereby ensuring 
that suspects do not rot in jail. This package of recommendations, 
implemented together or piece-meal, will reduce the influx of 
suspects into the prisons but also enhance efficiency and 
effectiveness within the criminal justice system.
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Introduction3 
On October 24, 2012, the Inter-American Court on Human Rights 
issued its long awaited judgment in the case of Nadege Dorzema et 
al v. Dominican Republic (“Guayabin massacre case”) a precedent-
setting human rights decision of national and regional 
significance.4 The case involves an arbitrary attack on 30 Haitian 
migrant workers by Dominican security forces in June 2000, of 
which 7 people were killed arbitrarily and others badly injured and 
unlawfully detained. The Court found the State responsible for 
violations of the right to life, the right to humane treatment and the 
right to liberty, amongst others enshrined in the American 
                                                        
1 Prof. Duhaime holds the position of Full Professor of Law at University of 
Quebec in Montreal (UQAM) and is the founder and former director of 
UQAM’s International Clinic for the Defense of Human Rights. Pr Duhaime 
would like to thank Ms. Anaïs Brasier for her kind assistance in the preparation 
of this article. 
2 Prof. Zarifis (Fulbright Scholar 2011-2013) was instrumental in the 
establishment of the Public Interest Law Clinic at Makerere University Schoolf 
of Law and holds the position of Clinic Advisor/Instructor with the Public 
Interest Law Clinic, Makerere University School of Law in Kampala, Uganda. 
She also currently holds the position of Head of Mission, Avocats sans 
Frontieres in Uganda. 
3 This article follows a series of conferences held on Clinical Legal Education at 
Makerere University School of Law, Kampala, Uganda, April 23-25 2012. 
4 See I/A Court H.R., Nadege Dorzema et al. v. Dominican Republic, Judgment 
of October 24, 2012, Ser. C No. 251 (2012). See also “Excessive Use of Force 
against Migrants in Dominican Republic” Press Release, Inter-American Court 
on Human Rights, CorteIDH_CP-30/12 SPANISH  (29 November 2012). 
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Convention on Human Rights. Twelve years after the violations 
were committed, international justice has finally pronounced itself 
in this emblematic case, whereby the Court found the Dominican 
State responsible for the violations and ordered just remedies for 
the victims and their families. 
 
The importance of this judgment cannot be minimized. For one, it 
officially acknowledges the long-standing and largely silent issues 
of discrimination, violence, and racist policies and practices by the 
Dominican government against a large marginalized sector of the 
population.  Discrimination and violence against Haitian migrant 
workers and Dominicans of Haitian-descent dates back several 
decades to the period when the first wave of Haitians migrated to 
the Dominican Republic to work in the sugar cane fields.5 It is now 
estimated that nearly one million Haitians are living in the DR, the 
majority of which are undocumented, and others who have become 
stateless due to the prevailing legal regime.6 The judgment is the 
first of its kind to acknowledge the poor human rights situation of 
Haitian migrant workers in the Dominican Republic. It is 
noteworthy because it seeks to address the violations alleged, 
deliver adequate remedies to the individual victims, and introduce 
legal and policy reforms that would address both the dejure and 
defacto discrimination employed by the State over a protracted 
period.  
 
                                                        
5 On this issue, see for example Report of the UN Special Rapporteur on 
contemporary forms of racism, racial discrimination, xenophobia and related 
intolerance, Doudou Diène, and the Independent Expert on Minority Issues, Gay 
McDougall, Mission to Dominican Republic (18 March 2008) 
A/HRC/7/19/Add.5, A/HRC/7/23/Add.3, available at: 
http://www.refworld.org/docid/47e23b252.html  
6 Ibid; see also: “Right to Nationality of the Dominicans of Haitian Origin in the 
Dominican Republic”, Spero.M, Human Rights Brief, Center for Human Rights 
and Humanitarian Law, available at: http://hrbrief.org/2013/03/right-to-
nationality-of-the-dominicans-of-haitian-origin-in-the-dominican-republic/; see 
also: “UN Experts find ‘profound and entrenched’ racial bias in Dominican 
Republic” UN News Centre (30 October 2007), available at: 
http://www.un.org/apps/news/story.asp?NewsID=24468.  
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This case is significant not only for its potential impact on 
generating legal, policy and institutional reforms in the State 
concerned, but it also sends a message to all OAS Member States 
in the region, prompting them to adopt necessary measures to 
protect all persons from discrimination. 
 
Procedurally, one of the factors that makes this case unique is its 
petitioners. The International Human Rights Law Clinic at the 
University of Quebec in Montreal, Canada (UQAM), a university-
based human rights law clinic made up of law students was, the 
lead petitioner in this case.7 As such, UQAM law students were 
involved in all phases of the case preparation and litigation to 
achieve justice and a remedy for victims in this case. 
 
The UQAM model, and indeed that of several university-based 
human rights law clinics in the Americas, illustrates the great 
potential for providing students with a rich legal education and 
practical training experience that not only teaches them critical 
skills in human rights litigation and advocacy, but instills a 
commitment to promoting social justice and human rights and 
pursuing public interest law careers.8 It triggers social 
consciousness amongst students, giving them a sense of agency 
                                                        
7See UQAM Press Release of IACHR Judgment, available at: 
http://www.ciddhu.uqam.ca/default.aspx?pId=130 (“Following the decision, 
Professor Duhaime commented, "The victims and their families have been 
waiting for justice for twelve years. This trial has finally established the 
responsibility of the Dominican State in this tragedy and, hopefully, it will help 
prevent such massacres from recurring in the future. I am proud that our students 
were able to work in defense of human rights and the struggle against 
impunity."); See also: Ouerdane, K. “La Clinique International de Droits 
Humains de l’UQAM” available at: 
http://www.ciddhu.uqam.ca/documents/Site%20web%202/La%20Clinique%20i
nternationale%20de%20defense%20des%20droits%20humains%20de%20l%27
UQAM.pdf.  
8 Other university-based international human rights law clinics in the Americas 
engaging in strategic litigation and advocacy include: Columbia Law School, 
Cornell University, American University Washington College of Law, George 
Washington University, University of Virginia, Harvard Law School, Yale 
University, and many more. 
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and enabling them to become effective advocates engaging 
critically with social issues of national and international interest. 
 
While the university-based human rights law clinic model has 
thrived in the Americas, exposing law students to international 
human rights mechanisms, norms, practices and involving them in 
strategic impact litigation and advocacy with a national, regional 
and universal impact; it has been observed that such a model has 
yet fully taken root here in Africa. This paper proposes that such a 
university-based human rights clinic model has an even greater 
role to play in Africa, both in terms of providing much needed 
hands-on legal training for students and by instilling student 
commitment to engage in public interest lawyering aimed to 
promote social justice and respect for human rights. 
 
The value of such a human rights clinic model in Africa has 
everything to do with the surrounding national and regional 
context and the clinic’s potential impact of introducing important 
and necessary legal and institutional reforms. While many 
university-based clinics are focused on much needed legal aid for 
the indigent, many countries in Africa continue to struggle with 
underlying legal, judicial, structural, policy and institutional 
weaknesses that perpetuate human rights violations.9 Overlooking 
these obstacles may frustrate genuine efforts by legal aid providers 
to deliver meaningful justice to individual clients. At present, 
social justice advocates are much more focused on meeting the 
public’s demand for free legal services. Little is being done to 
challenge existing legal norms and State practice that constitute 
obstacles to achieving greater respect for human rights, open 
societies free of discrimination, and social justice. Consequently, 
there is great potential for university-based clinics in Africa to 
employ the human rights clinic model and become actively 

                                                        
9 On this issue, see Clinical Legal Education in Africa: Legal Education and 
Community Service, D. McQuoid-Mason, E. Ojukwu & G. Mukundi in Bloch, 
F. Global Clinical Movement, 23-24. 



 
 
 
 
 

 
Public Interest Litigation and Advocacy                                                          123 

 
 

engaged in promoting social justice reforms, those which can 
strategically complement the efforts of legal aid providers.  
 
In light of this regional context, the Public Interest Law Clinic at 
Makerere University School of Law, the first university-based law 
clinic in Uganda, was established with a number of strategic goals: 
to provide rich, varied legal training and professional skills for law 
students; to meet the access to justice needs or demands of poor 
communities, especially vulnerable groups; and to promote social 
justice goals and principles so as to cultivate a new generation of 
public interest minded and committed advocates in Uganda. In 
particular, what makes PILAC unique from other university-based 
law clinics in Africa is that it has chosen to focus its activities in 
the field of impact litigation and human rights advocacy as a 
complement to a community program to empower poor 
communities. PILAC’s first year illustrates the great potential of 
such a model in Uganda, and Africa more broadly.  
 
This paper will highlight the experience of strategic litigation 
clinics in the Americas and in Africa with a focus on two clinical 
experiences, UQAM in Canada and PILAC in Uganda illustrating 
the potential role and impact of such a clinic model in Africa.  
Notably, the experiences showcased here confirm that such a 
model is an effective vehicle to develop a new genre of socially 
conscious advocates, ones that are well equipped and skilled to 
engage in public interest lawyering as well as to push for much 
needed reforms in their societies. 
 
The Development of Clinical Legal Education in the Americas 
and experiences of strategic litigation by university-based 
clinics  
In the Americas, and more specifically in the United States, there 
is a long tradition of clinical legal education (CLE), dating back to 
the early 1930s.10 At first, American university based law clinics 

                                                        
10 See generally Wizner, Stephen, "The Law School Clinic: Legal Education in 
the Interests of Justice" (2002). Faculty Scholarship Series. Paper 1843. Stevens, 
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focused on legal aid initiatives, essentially trying to train law 
students to the practice of law while providing legal assistance to 
the poor,11 in line with Ford Foundations anti-poverty programs.12 
These legal aid clinics developed quickly in other parts of North 
America.13 While there were many legal aid initiatives in Latin 
America, the pedagogical methodologies used in Latin American 
law schools generally did not provide for a clinical component.14 

 
In the 1980s early 1990s many US legal clinics started programs 
dedicated specifically to human rights issues.15 Interestingly, many 
                                                                                                                            
Robert. Law School: Legal Education in America from the 1850s to the 
1980s.Chapel Hill: The University of North Carolina Press, [1983]. xvi, 334 pp. 
See also Grossman, George S. "Clinical Legal Education: History and 
Diagnosis." J. Legal Educ. 26 (1973): 162. See for example JohnS. Bradway, 
Legal Aid Clinic as a Law School Course,  3 S.  Cal. L Rev. 320 (1930), and 
John S. Bradway, New Developments in the Legal Clinic Field,  13 St. Louis L 
Rev. 122 (1928); John S. Bradway, The Beginning of rite Legal Clinic of the 
University of Southern California,  2 S. Cal. L Rev. 252 (1929). 
11 See Wizner, Stephen, "The Law School Clinic: Legal Education in the 
Interests of Justice" (2002). Faculty Scholarship Series. Paper 1843, at p. 1933 
and following. See also Laura G. Holland, Invading the Ivory Tower: The 
History of Clinical Education at Yale Law School,  49 J. Legal Educ. 504,516-
17 (1999). 
12 Ibid. See also Wizner, Stephen, "The Law School Clinic: Legal Education in 
the Interests of Justice" (2002). Faculty Scholarship Series. Paper 1843, at p. 
1933. 
13 See Duhaime, Bernard, «Experiencias clínicas en Canadá y la defensa 
mundializada de los derechos humanos», 25 Anales de Derecho, Universidad de 
Murcia, Espagne, [2007], 395. Duhaime Bernard, Projet de clinique de droit 
international des droits de la personne. Université du Québec à Montréal, 
Faculté de science politique, Département des sciences juridiques, Montréal, 
2005, 85 pp. 
14 On this issue see Arturo J. Carillo et Nicolas Espejo Yaksic, « Re-imagining 
the Human Rights Law Clinic » (2011) 26 Md. J. Int’l L. 80, at p. 88 and 
following. 
15 See Deena Hurwitz, “Lawyering for Justice and the Inevitability of 
International Human Rights Clinics”, (2003) 28 Yale J. Int’L. 505. See also 
Claudio Grossman, “Building the World Community: Challenges to Legal 
Education and the WCL Experience”, 17 Am. U. Int'l L. Rev. 815; Richard J. 
Wilson, “Using International Human Rights Law and Machinery in Defending 
Borderless Crime Cases”, 20 Fordham Int'l L.J. 1606; Margaret Martin Barry et 
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of these initiatives involved globalized partnerships with foreign 
civil society organizations and human rights defenders, mostly in 
the southern hemisphere, including many Latin American 
organizations and activists.16 Very quickly, American human rights 
law clinic and their institutional partners in the rest of the 
Americas planned their projects in accordance with strategic 
litigation approaches,17 trying to bring social change through 
carefully planed cases. This also corresponded to a new trend in 
social advocacy in the hemisphere, where by strategic litigation 
became more and more common,18 in Mexico, Argentina, 
Colombia, Chile and Peru for example.19 At the end of the 1990s, 
many public interest law clinics developed in Latin American 
Universities, many of which did strategic litigation human rights 

                                                                                                                            
al., “Clinical Education for This Millennium: The Third Wave”, 7 Clinical L. 
Rev. 1; “Special Feature: The State of International Legal Education in the 
United States”, 29 Harv. Int'l L.J. 239. 
16 See Wilson, Richard. "Training for Justice: The Global Reach of Clinical 
Legal Education." Penn State International Law Review 22.421 (2004): 08-9. 
Fuentes-Hernandez, A., Globalization and Legal Education in Latin America: 
Issues for Law and Development in the 21st Century, Penn State International 
Law Review, 2002, Vol 21; Numb 1, pages 39-60. Arturo J. Carillo et Nicolas 
Espejo Yaksic, « Re-imagining the Human Rights Law Clinic » (2011) 26 Md. 
J. Int’l L. 80 
17 On the strategic litigation approaches see C. Ogletree & H. Randy, The 
Ethical Dilemmas of Public Defenders In Impact Litigation, Rev. L. & Soc. 
Change 23 (1986). See also L. Correa, Litigio de alto impacto: Estrategias 
alternativas para enseñar y ejercer el Derecho, 7 Opinión Jurídica, No 14, 149-
162, 149 (2008). 
18 On the issue of strategic litigation in Latin America see Ana Milena Coral-
Díaz, Beatriz Londoño-Toro, Lina Marcela Muñoz-Ávila, The Concept Of 
Strategic Litigation In Latin America: 1990-2010, Universitas. Bogotá 
(Colombia) N° 121: 49-76, julio-diciembre de 2010.  
19 Ibid. See also CELS, Litigio estratégico y derechos humanos. La lucha por el 
derecho, 271 (Siglo XXI Editores, Buenos Aires, 2008). F. Sánchez, El litigio 
estratégico en México: la aplicación de los derechos humanos a nivel práctico. 
Experiencias de la sociedad civil, 10 (Oficina del Alto Comisionado de las 
Naciones Unidas para los derechos humanos, México, 2007). 
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cases.20 A network of human rights/public interest law clinics now 
exist in the North and Latin America.21 

 
The work of the US-based Lowenstein International Human Rights 
Clinic at Yale Law School, brilliantly described in Brandt 
Goldstein’s 2005 book Storming The Court - How A Bunch Of Yale 
Law Students Sued The President And Won,22 is an inspiring 
example of a successful strategic litigation student initiative that 
has had positive results. In 1992, the clinic represented Haitian 
refugees detained at Guantanamo by the US Government. The 
project, which lasted almost two years, involved around 100 
volunteers, including law students led by former Dean Harold 
Hongju Koh, law professors, and attorneys.23 The clinic 
represented the victims before the U.S. District Court, the Circuit 
Court of Appeals and ultimately won the case before the US 
Supreme Court.  

 
One of the pioneers of globalized international human rights 
clinical education initiatives is the International Human Rights 
Law Clinic (IHRLC) at Amercian University’s Washington 

                                                        
20 See for exeample F. González, Las acciones de interés público, Cuadernos de 
Análisis Jurídico 7 (1997); F. González, Ciudadanía e interés público, 
Cuadernos de Análisis Político 8 (1998); F. González, Defensa jurídica del 
interés público, Cuadernos de Análisis Jurídico 9 (1999); F. González, Derechos 
humanos e interés público, Cuadernos de Análisis Jurídico 11 (2001); F. 
González, Litigio y políticas públicas en derechos humanos, Cuadernos de 
Análisis Jurídico 14 (2002); F. González, Clínicas de interés público y 
enseñanza del derecho, Cuadernos de Análisis Jurídico 15 (2003). 
21 In the US and Canada, a group of law professors meet annually and share 
information as part if the international human rights clinicians network. There is 
a similar network of public interest law clinics in Latin America, coordinated by 
the Diego Portales University in Chile. See http://clinicasjuridicas.org/litigio-
estrategico.htm 
22 Brandt Goldstein, Storming The Court - How A Bunch Of Yale Law Students 
Sued The President And Won, Scribner, 2005, pp. 371. 
23 Stacy Caplow, « Deport all the Students » : Lessons learned in an X-treme 
Clinic » (2006-2007) 13 Clinical L. Rev. 633 
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College of Law.24 In addition to its active practice in Asylum and 
Refugee Law in the United States, the IHRLC has also been 
involved in strategic human rights litigation initiatives before 
foreign tribunals, namely the Inter-American Commission and 
Court on Human Rights. For example, it participated in projects 
dealing with human rights violations committed during the Dirty 
War years in Chile (1973-1990) and Argentina (1976-1983), 
assisting the families of American victims involved in cases 
investigated by the Spanish Magistrate Baltizar Garzon.25 In 
addition, the clinic also developed globalized projects, in 
collaboration with foreign human rights NGOs, in which domestic 
strategic litigation initiatives where later brought before 
international organizations and their specialized organs, invoking 
international standards.26 For example, in the early 1990s, the 
IHRLC also presented several petitions and requests for 
precautionary measures with the Inter-American Commission on 
Human Rights on behalf of death-row inmates in the United States, 
including in the standard-setting case William Andrews v. United 
States.27 The IHRLC also successfully represented several victims 

                                                        
24 See generally http://www.wcl.american.edu/clinical/inter.cfm See also 
Wilson, Richard. "Training for Justice: The Global Reach of Clinical Legal 
Education." Penn State International Law Review 22.421 (2004): 08-9. See also 
Richard Wilson, The work of the International human rights law clinic at 
American University: Twelve years of operation, 2002, 
http://www.wcl.american.edu/clinical/annual_2002.pdf 
25 Richard J. Wilson, Prosecuting Pinochet: International Crimes in Spanish 
Domestic Law, 21 Human Rights Quarterly 927 (1999); Richard J. Wilson, The 
Spanish Proceedings, in The Pinochet Papers 23 (Reed Brody and Michael 
Ratner eds. 2000); Richard J. Wilson, Prosecuting Pinochet in Spain, Human 
Rights Brief (Spring 1999). 
26 The IHRLC has been particularly active in the Inter-American System of 
protection of Human rights. On this regional regime of protection see generally 
Duhaime, Bernard, «Protecting Human Rights in the Americas : recent 
achievements and challenges,» in Gordon Mace, Jean-Philippe Thérien & Paul 
Haslam, Eds., Governing the Americas : Regional Institutions at the Crossroads, 
Boulder, Lynne Rienner Publishers, 2007, 131-149. 
27 IACHR, Case 11.139, Report Nº 57/96, William Andrews (United States), 
Annual Report of the IACHR 1997. See generally Richard Wilson, Race, 
Criminal Justice and the Death Penalty, 15 Whittier L. Rev. 395, 403 (1994); 



 
 
 
 
 
128                                                 African Journal of Clinical Legal Education 
 

 

before the Inter-American Court of Human Rights, in cases of 
torture (for example in the famous Suárez Rosero v. Ecuador 
Case)28 and forced disappearances cases.29 Several of these 
successful strategic litigation initiatives were pursued in 
collaboration with international, US-based or foreign non-
governmental organizations actively involved in the defense of 
human rights. For example, the clinic successfully brought a case 
before the Inter-American Commission of Human Rights against 
the government of El Salvador on behalf of COMADRE, an 
organization of families of the disappeared during the long civil 
war in that country.30 More recently, the IHRLC took on the case 
of Mr. Lysias Fleury, a case of torture and ill-treatment of a human 
rights defender in Haiti. The clinic was again successful in 
securing a favorable judgment and remedy for the victim and his 
family, as well as reaffirm international principles and obligations 
of the State to protect human rights defenders.31 Through all of 
these experiences, law students have had a unique hands-on 
opportunity to engage in human rights litigation at the regional and 
international levels, while also developing a strong commitment to 
social justice and public interest law. Such training has contributed 
to building a strong cadre of human rights lawyers.  

 
Similarly, other US-based human rights clinics have developed 
comparable initiatives, in collaboration with foreign human rights 
                                                                                                                            
Richard J. Wilson, Using International Human Rights Law and Machinery in 
Defending Borderless Crime Cases, 20 Fordham International Law Journal 501 
(1997); Defending a Criminal Case with International Human Rights Law, The 
Champion, May 2000; Richard J. Wilson, The United States Position on the 
Death Penalty in the Inter-American Human Rights System, 42 Santa Clara Law 
Review. 
28 I/A Court H.R., Suárez Rosero Case, Judgment of November 12, 1997, Ser. C 
Nº 35. 
29 See for example I/A Court H.R., Case of Benavides-Cevallos v. Ecuador. 
Merits, Reparations and Costs. Judgment of June 19, 1998. Series C No. 38.  
30Comadres v. El Salvador, Case 10.948, Report No. 13/96, Inter-Am.C.H.R., 
OEA/Ser.L/V/II.91 Doc. 7 at 101 (1996). 
31 I/A Court H.R., Fleury et al. vs. Haití. Merits, Reparations and Costs. 
Judgment of 23 Noviember 2011. Serie C No. 236. 
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NGOs. At the University of California, for example, the 
International Human Rights Law Clinic of the Berkeley Law 
School actively worked to ensure the right to equality of 
Dominican-born children of Haitian ascendance in the Dominican 
Republic. Along with the Center for Justice and International Law, 
an international human rights NGO based in Washington DC, and 
the Movimiento de Mujeres Dominico-Haitianas, based in the 
Dominican Republic, the clinic filed a complaint before the Inter-
American Commission for Human Rights on behalf of two young 
girls who were denied birth certificates as well as the right to 
attend public school. On October 7, 2005 the Inter-American Court 
issued a historic ruling in the Case of the Yean and Bosico 
Children v. The Dominican Republic,32 recognizing the right of 
Dominican-born children of Haitian ancestry to nationality and 
education. The Inter-American Court found that the Dominican 
Republic had discriminatorily violated the victims’ right to 
nationality, their right to equal treatment and their right to a name, 
amongst others. The State was ordered to reform its birth 
registration system, open primary schools to all children regardless 
of their race, ethnicity or legal status.33 

 
Some US based human rights clinics have also focused on specific 
human rights themes. Georgetown University, for example, has 
founded a human rights clinic focusing exclusively on gender-
related issues. Since 1998, the International Women's Human 
Rights Clinic has developed project with partner NGOs or women 
rights advocates, in sub-Saharan Africa, as well as in Asia, Europe 

                                                        
32 Case of the Yean and Bosico Children v. The Dominican Republic, Inter-
American Court of Human Rights (IACrtHR), 8 September 2005 
33 See generally  
http://www.law.berkeley.edu/2982.htm#Civil_Registration_and_Education_Cas
e__Yean_v_Bosico_v_Dominican_Republic _.See also Stacie Kosinski, « State 
of Uncertainty : citizenship, statelessness, and discrimination in the Dominican 
Republic » (2009) 32 B.C. Int’l & Comp. L. Rev. 377. See also Baluarte, David 
C. "Inter-American Justice Comes to the Dominican Republic: An Island Shakes 
as Human Rights and Sovereignty Clash." Human Rights Brief 13, no. 2 (2006): 
25-28, 38.  
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and the Middle East, producing legal briefs and mounting 
constitutional challenges to sex discriminatory laws, publishing 
human rights reports documenting abuses against women’s human 
rights, proposing legislation to bring discriminatory laws into 
conformity with regional and universal human rights law and 
presenting submissions to international UN human rights 
monitoring bodies. The clinic has worked on a variety of gender 
related human rights issues such as domestic violence, marital 
rape, female genital mutilation, so-called “honor” crimes, 
trafficking, polygamy, domestic servitude, bride price, child 
marriage, guardianship laws, etc.34 In fact, many of these 
initiatives were successful in Africa. For example, the clinic, in 
collaboration with a Ghana NGO challenged before domestic 
courts the ban on women’s night work in Ghana and successfully 
negotiated to obtain government support to repeal the legislation 
and to get the Parliament to enact a new Labor Act removing the 
ban on women’s nighttime employment. Similarly, in 2004, the 
clinic and its Uganda partners challenged before the Constitutional 
Court a discriminatory divorce law that permitted a married man, 
but not a married woman, to divorce his spouse for adultery and to 
obtain the spouse’s personal property as part of the divorce relief.35  

 
Similarly, in Latin America, several university-based human rights 
or public interest law clinics partnered with NGOS to pursue 
strategic litigation initiatives. Since the mid 1990s, the University 
of Buenos Aires partnered with the CELS (the Center for Legal and 
Social Research), 36 a prominent Argentine NGO that was actively 
involved in denouncing human rights abuses during the 
dictatorship, and litigated a series of human rights cases 
intentionally designed to support and strengthen the Argentinean 
                                                        
34See http://www.law.georgetown.edu/academics/academic-programs/clinical-
programs/our-clinics/IWHR/about-our-clinic.cfm 
35 See Tamar Ezer et Susan Deller Ross, « Fact-Finding as a Lawmaking Tool 
for Advancing Women’s Human Rights » (2006) 7 Georgetown Journal of 
Gender and the Law 331. 
36 See 
http://www.cels.org.ar/servicios/?info=detalleTpl&ids=68&lang=en&ss=69 
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democratization process.37 The initiatives ranged from denouncing 
abuses from the Dirty War era, to litigating discrimination cases 
and economic, social and economic rights cases at the domestic 
and international level.38 For example, in the Viceconte case, the 
CELS-UBA clinic brought legal actions before the federal courts, 
successfully invoking national and international norms to force the 
local authorities to produce and supply vaccines for an epidemic 
and endemic disease.39  The UBA-CELS tandem also victoriously 
litigated the A. V and other v. Argentina case, denouncing 
irregularities in medical services provided by the Argentinean 
program caring for the persons infected with HIV/AIDS.40   

 
This initiative is similar to that of the Human Rights Center at the 
Diego Portales University (DPU), in Chile, which partnered with 
the Chilean NGO Vivo Positivo, presenting cases against the 
Ministry of Health before domestic courts and the Inter-American 
Commission on Human Rights to force public authorities to 
provide free medication for HIV/AIDS treatment.41 While these 
cases were not successful before the domestic judicial authorities, 
the DPU/ Vivo Positivo initiative created the necessary conditions 
for the successful subsequent adoption of a national policy on the 
matter.42 Ultimately, these cases prompted the Chilean 
Administration to petition the United Nations Global Fund and 

                                                        
37 See generally Arturo J. Carillo et Nicolas Espejo Yaksic, « Re-imagining the 
Human Rights Law Clinic » (2011) 26 Md. J. Int’l L. 80, pp. 94-95. 
38 For an overview of the challenges facing human rights advocates litigating 
cases dealing with economic, social and cultural rights in the Americas, see 
generally Duhaime, Bernard, «Le système interaméricain et la protection des 
droits économiques, sociaux et culturels des personnes et des groupes vivant 
dans des conditions particulières de vulnérabilité », 44 Canadian Yearbook of 
International Law, [2006] 95. 
39See 
http://www.cels.org.ar/documentos/?info=detalleDoc&ids=3&lang=es&ss=&idc
=601 
40 See  http://www.cels.org.ar/common/documentos/sentencia_hiv_feb2004.pdf 
41 See generally http://www.escr-net.org/docs/i/417131 
42 On this issue, see Arturo J. Carillo et Nicolas Espejo Yaksic, « Re-imagining 
the Human Rights Law Clinic » (2011) 26 Md. J. Int’l L. 80, pp. 97-98. 
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bring the Parliament to pass a special law for people living with 
HIV/AIDS.43 

 
In addition to this dynamic activity on the field of economic, social 
and cultural rights, Latin American human rights/public interest 
law clinics have also been very active assisting individuals in their 
fight against discrimination, a human rights violation that is sadly 
very common in the region.44 For example, the above mentioned 
Diego Portales University Human Rights Center in Chile brought 
before the Inter-American System a case of a mother who was 
denied the custody over her children by the Chilean Supreme Court 
because of her lesbian sexual identity.45 In 2012, the Inter-
American Court of Human Rights ruled in favor of the victims,46 
establishing a ground breaking standard for Chile and the 
Americas in the field of sexual minorities rights.47  

 
Similarly, the Public Interest Law Clinic of the Palermo University 
Law School, in Buenos Aires, Argentina, used strategic litigation 
initiatives to address sexual minorities rights in the field of social 
security.48 The clinic argued before national courts that the denial 
of pension benefits to a same sex partner was discriminatory, as the 
                                                        
43 See Jorge Contesse and Domingo Lovera Parmo,  Access to medical treatment 
for people living with HIV/AIDS: success without victory in Chile, Sur, Rev. int. 
direitos human. vol.5 no.8 São Paulo June 2008. 
44 On the matter, see generally Duhaime, Bernard, « Vers une Amérique plus 
égalitaire? L’interdiction de la discrimination et le système interaméricain de 
protection des droits de la personne », in Ludovic Hennebel and Hélène 
Tigroudja, Eds., Le particularisme interaméricain des droits de l’homme, Paris, 
Pedonne, 2009, 151-182. 
45 See generally http://www.derechoshumanos.udp.cl/discriminacion-por-
opcion-sexual-caso-atala/. See also Arturo J. Carillo et Nicolas Espejo Yaksic, 
« Re-imagining the Human Rights Law Clinic » (2011) 26 Md. J. Int’l L. 80, pp. 
98. 
46 See IACtHT, Case of Atala Riffo and Daughters v. Chile. Merits, Reparations 
and Costs. Judgment of February 24, 2012 Series C No 239. 
47 See Taiana, Jorge E. "The Legacy and Current Challenges of the Inter-
American Commission on Human Rights." Human Rights Brief 20.2 (2013): 8. 
48 See generally 
http://www.palermo.edu/derecho/clinicas_juridicas/caso_pension.html 
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Argentinean law recognizes de facto unions between 
heterosexuals. Before the case ultimately reached the Supreme 
Court, the competent authorities finally reversed their policy on the 
matter and recognized social security rights to same sex couples.49 
In another case, the same clinic successfully demonstrated, thought 
active litigation before domestic courts, that the privatization of a 
local public transportation system had had structural 
discriminatory effects on the poorer sectors of the populations. The 
judicial authorities ordered the State and the train companies to 
reform its practices, in consultation with users associations, to 
ensure healthier services for the poor.50 

 
UQAM’s International Clinic for the Defense of Human 
Rights’ experience 
UQAM’s International Clinic for the Defense of Human Rights (or 
the CIDDHU in its French acronym)51 was created in 2005 at the 
University of Québec in Montréal, in Canada, in the continuity of 
Canada’s history of public interest law clinics.52  The CIDDHU is 
known to be the world’s first French speaking international human 
right clinic dedicated to supporting foreign human rights NGOs 
and advocates internationalize their initiatives.  

 
Teams of students, working under the supervision of attorneys and 
professors, offer legal assistance to human rights defenders across 

                                                        
49 See Arturo J. Carillo et Nicolas Espejo Yaksic, « Re-imagining the Human 
Rights Law Clinic » (2011) 26 Md. J. Int’l L. 80, pp. 95-96. 
50 See generally 
http://www.palermo.edu/derecho/clinicas_juridicas/caso_trenes.html 
51 See generally www.ciddhu.uqam.ca 
52 On legal clinical education initiatives in Canada, see generally Duhaime, 
Bernard, «Experiencias clínicas en Canadá y la defensa mundializada de los 
derechos humanos», 25 Anales de Derecho, Universidad de Murcia, Spain, 
[2007], 395. See also International Clinic for the Defense of Human Rights of 
UQAM and the Centre for the Study of International Law and Globalization of 
UQAM, Broomhall, Bruce, Duhaime, Bernard and Hilling, Carol, Eds., 
L’enseignement clinique pour consolider la défense des droits humains- Actes 
du colloque, Montréal, 2006, 22 pp. Also available online 
http://www.er.uqam.ca/nobel/ieim/IMG/pdf/rapports-panels-clinique.pdf 
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the globe, to be accomplished in a few semesters.  Each team is 
assigned a client and a mandate, working with human rights 
defenders from the Americas, Africa, Asia and Europe, in a great 
variety of cases and projects.53 First, the CIDDHU has worked on 
mandates defining internationalized and multidisciplinary 
strategies for addressing human rights violations, to protect the 
rights of human rights defenders in Colombia, to plan land claims 
of indigenous peoples in Guatemala, to document violations of 
economic, social and cultural rights in West Africa, or to try to free 
arbitrarily detained prisoners in Cameroun. The outcome of these 
projects was essentially the production memorandums suggesting 
international litigation avenues for complementing local litigation 
initiatives that were either impossible or ineffective.  
 
The CIDDHU has also been directly involved in strategic litigation 
initiatives, assisting human rights advocates representing victims 
before judicial institutions. While the clinic has assisted Canadian 
attorneys with legal research projects in freedom of expression and 

                                                        
53 For a complete description of the CIDDHU’s pedagogical methodology and 
activities see Duhaime, Bernard, «Clinical education and international human 
rights law: retrospective on UQAM’s pedagogical methodology», Proceedings 
of the 104th Annual Meeting of the American Society of International Law, 2011, 
pp. 88-92. See also Émilie Corriveau, « À l’université- la coopération, ça 
s’apprend! », Le Devoir 3 November 2012, p. G3, 
http://www.ledevoir.com/societe/actualites-en-societe/363054/a-l-universite-la-
cooperation-ca-s-apprend. Timothée Labelle, « Conjuguer études et pratique : 
La CIDDHU au service des avocats de demain », L’Affidavit, 3 April 2012, 
http://affidavit.droituqam.com/index.php/2012/04/03/conjuguer-etudes-et-
pratique-la-ciddhu-au-service-des-avocats-de-demain-par-timothee-labelle/ « Le 
monde est une salle de classe pour les étudiants en droit international de 
l’UQAM », Etudier au Québec, Journal de la CREPUQ, October 2008, also 
available online 
www.ciddhu.uqam.ca/documents/Site%20web%202/Le%20monde%20est%20u
ne%20salle%20de%20classe.pdf. Richer, Anne, «La personnalité de la semaine: 
Bernard Duhaime», La Presse, 27 August 2006, p. 8-1, also available online 
http://www.uqam.ca/nouvelles/2006/06-234.htm. Bourdon Marie-Claude, «À 
l'école des droits humains», L'UQAM, le journal de l'Université du Québec à 
Montréal, vol. XXXII, numéro 15, 18 April 2005, p.3, also available online 
http://www.uqam.ca/nouvelles/2006/06-234.pdf  
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access to information cases brought before Canadian provincial 
courts, most of the CIDDHU’s strategic litigation mandates have 
been international in nature. Indeed, the clinic has either assisted 
foreign NGOs and advocates enrich their domestic legal actions 
with international law or comparative law arguments, or, more 
often, has accompanied these human rights defenders in bringing 
cases before international tribunals.  
 
As described above, the CIDDHU has assisted the Haitian NGO 
Groupe d’Appuis aux Réfugiés et Rapatriés (GARR) and the 
Dominican NGO Centro Cultural Dominicano Haitiano (CCDH) 
to submit a petition before the Inter-American Commission on 
Human Rights in 2005 in the case of the Guayubin Massacre, a 
case dealing with the arbitrary killing and collective deportation of 
Haitian migrants by the Dominican armed forces. In 2012, the 
Inter-American Court of Human Rights adopted a judgment in the 
Nadège Dorzema and others vs the Dominican Republic, rendering 
a standard setting decision in the field of migrants’ rights, dealing 
with particularly relevant issues such as the use of lethal force in 
migratory interventions, the right to liberty, due process guarantees 
and judicial protection of migrants in migratory controls and 
deportation proceedings, and more specifically, on the right to 
equality and non discrimination of migrants.54 Of course, this type 
of case will have implications not only for the human rights 
situation of migrants in the Dominican Republic, but also for the 

                                                        
54 IA Court of Human Rights, Judgment of October 24th 2012, Case of Nadège 
Dorzema and others vs. Dominican Republic Series C No 251.  See also 
Raymond Desmarteau, “Affaire Nadège Dorzema et autres contre la République 
Dominicaine : condamnation de la République Dominicaine”, 5 December 2012, 
Radio-Canada International, http://www.rcinet.ca/francais/a-l-affiche/entrevues-
2012/13-37_2012-12-05-affaire-nadege-dorzema-et-autres-contre-la-republique-
dominicaine-condamnation-de-la-republique-dominicaine/ Rufo Valencia, 
“Fallo de la Corte Interamericana de Derechos Humanos sienta precedente en el 
trato a inmigrantes e indocumentados”, 5 December 2012, Radio-Canada 
International, http://www.rcinet.ca/espagnol/en-cartelera/entrevistas-2012/16-
33_2012-12-05-fallo-de-la-corte-interamericana-de-derechos-humanos-sienta-
precedente-en-el-trato-a-inmigrantes-e-indocumentados/ 
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rest of the region and beyond.55 This clinical experiment, one of 
the first projects developed by the CIDDHU, has involved more 
than fifty students and several volunteers attorney, and is now 
viewed has an exemplary precedent of globalized human rights 
advocacy,56 where the CIDDHU’s has been fully and genuinely 
implicated in a bottom up collaboration initiative, built in close 
collaboration with local Haitian and Dominican NGOS and 
advocates.57 The clinic is now monitoring the State’s compliance 
with the Inter-American Court of Human Rights’ judgment and 
continues to support the GARR and the CCDH with the subsequent 
phases of the case. 
 
In addition, the CIDDHU has been involved in several other 
international strategic litigation initiatives in the Americas. For 
example, it has participated actively in the case of Florencio 
Chitay Nech vs. Guatemala, brought before the Inter-American 
Court of Human Rights, and dealing with the forced disappearance 

                                                        
55 See for example, Samuel Martinez, Allegations Lost and Found: the afterlife 
of Dominican sugar slavery, Third World Quarterly, Vol. 33, Iss. 10, 2012. For 
an analysis of the litigation strategy used in the case see Duhaime, Bernard & 
Lafontaine, Catherine, “Migrations et droits humains dans les Amériques : 
réflexions entourant l’affaire Dorzema et al. C. République Dominicaine”, in 
Droits de la personne : La circulation des idées, des personnes, des biens et des 
capitaux, Actes des Journées strasbourgeoises 2012, Yvon Blais, Cowansville, 
pp. 219-255,  2013. See also Duhaime, Bernard & Campbell-Duruflé, 
Christopher, Dir. «Mirgation and human rights in the Americas, relfexions on 
the Dorzema et al. v. Dominican Republic Case», Special edition of the Quebec 
Journal of International Law, to be published in 2014. 
56 Rufo Valencia, “El trabajo de las clínicas de defensa de los derechos humanos 
en Canadá”, 11 December 2012, Radio-Canada International, 
http://www.rcinet.ca/espagnol/en-cartelera/entrevistas-2012/14-44_2012-12-11-
el-trabajo-de-las-clinicas-de-defensa-de-los-derechos-humanos-en-canada/ Marc 
Montgomery, “Canadian law students help bring justice in 'Guayubin 
Massacre'”, 4 December 2012, Radio-Canada International 
http://www.rcinet.ca/english/daily/interviews-2012/13-06_2012-12-04-//  
57 On this issue see Caza, Pierre-Étienne, «Collaboration fructueuse entre le 
SAC et la CIDDHU», L'UQAM, le journal de l'Université du Québec à 
Montréal, vol. XXXIV, numéro 13, 17 March 2008, p.8, also available online 
http://www.journal.uqam.ca/archives/2007-2008/3413.pdf 
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of an indigenous leader during the Guatemalan civil war.58 The 
CIDDHU assisted the victims and their attorneys with the oral and 
written pleadings and successfully obtained a favorable judgment 
in 2010, in which the Court recognized specific rights to political 
participation of the Guatemalan indigenous population.59 The 
CIDDHU is also implicated in several cases currently litigated 
before the Inter-American Commission regarding sexual violence 
and women rights in Haiti, as well as forced disappearances of 
human rights defenders and political dissidents in the Dominican 
Republic, amongst others. 
 
The CIDDHU has also been actively involved in human rights 
strategic litigation initiatives outside the region. For example, it 
has assisted human rights advocates with legal research in cases 
litigated against Russia before the European Court of Human 
Rights, dealing with political rights and freedom of association 
cases, with rights of detainees, and human rights defenders rights, 
in collaboration with the Russian NGO Sutyajnik.60 It has assisted 
a group of lawyers successfully representing the family of former 
President Thomas Sankara in a case dealing with the latter’s 
arbitrary execution and brought against Burkina Faso before the 
UN Human Rights Committee.61  
 
In addition to strategic litigation initiatives in the field of 
international human rights law, the CIDDHU was also actively 
                                                        
58 See Caza, Pierre-Étienne, «Au nom du père», L'UQAM, le journal de 
l'Université du Québec à Montréal, vol. XXXVI, num. 13, 22 March 2010, p.11, 
also available online http://www.uqam.ca/entrevues/entrevue.php?id=713 
59 IA Court of Human Rights, Jugement of May 25th 2010, Chitay Nech v. 
Guatemala Series C No 212.  
60 See for example CIDDHU, Article 1 of the European Convention for the 
Protection of Human Rights and 
Fundamental Freedoms: A Solution to the Systematic Non-Application of the 
Convention by the Federation of Russia, 2010, 
http://www.ciddhu.uqam.ca/documents/Article_1_of_the_European_Convention
.pdf 
61 Mariam Sankara et al. v. Burkina Faso, Communication No. 1159/2003, U.N. 
Doc. CCPR/C/86/D/1159/2003 (2006). 
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involved in projects dealing with international criminal law. For 
example, students spent several semesters taking victims’ 
depositions and documenting human rights violations committed 
by the Khmer Rouge in Cambodia, in order to help a Montreal-
based association of victims participate in the trials of the hybrid 
UN-Cambodian tribunal dealing with international crimes 
committed during the Khmer Rouge regime. The CIDDHU also 
assisted African and Latin American NGOs make representations 
before the International Criminal Court’s Office of the Prosecutor, 
Registry and Victims Participation and Reparation Section. 
 
Finally, one should mention that the CIDDHU has also used non-
litigation mechanisms provided for by international human rights 
bodies, in order to give visibility to certain human rights situations 
in specific countries. Accordingly, the clinic took part in thematic 
hearings before the Inter-American Commission dealing with the 
right to protest in the Americas in collaboration with the 
International Federation for Human Rights (FIDH),62 as well as 
with Quebec human rights league, denouncing the massive and 
arbitrary arrests that took place in Toronto during the G20 
meetings.63 It also presented similar hearings on the topic of the 
                                                        
62 Fédération internationale des Ligues des Droits de l’Homme (FIDH), La 
protesta social pacífica : un derecho en las Américas?,  No. 460/3, Paris, 2006, 
84 pp. (see pp. 5-20). Also available online 
www.servindi.org/pdf/FIDH_ProtestaSocial.pdf 
63International Clinic for the Defense of Human Rights of UQAM, Ligue des 
Droits et Libertés, Fédération internationale des Ligues des Droits de l’Homme 
(FIDH), Duhaime, Bernard and Lemonde, Lucie Eds., Document en soutien à 
l’audience générale portant sur la situation des libertés d’expression, de réunion 
et d’association au Canada, de même que le droit à la liberté, à la sécurité et à 
l’intégrité de la personne, Inter-American Commission on Human Rights, 
Organization of American States, October 25th 2010, 32 pp. Also available 
online http://www.liguedesdroits.ca/assets/files/declarations/rapportfinal-ligue-
ciddhu-devant-cidh-25oct2010.pdf.  See also Duhaime, Bernard & Poisson, 
Jacynthe « Protesta social y libertad de expresión en Canadá: reflexiones y 
lecciones aprendidas de los eventos de junio de 2010 a cerca del G20 en 
Toronto», Derecho Comparado de la Información Law Journal, No. 19, 
Universidad Autónoma de México, 2012, 95-136 and Duhaime, Bernard & 
Poisson, Jacynthe «International Law and and the Silencing of Social Protest”, 
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double discrimination experienced by indigenous women in the 
Americas, in collaboration with a continental coalition of 
indigenous women, Quebec Native Women and with Rights and 
Democracy, another Canadian organization.64  
 
In the United Nations Human rights System, the clinic, along with 
Global Rights and a coalition of local NGOs, submitted a brief to 

                                                                                                                            
in The State on Trial: Policing Protest, Margaret E. Beare & Nathalie Des 
Rosiers Ed., UBC Press, to be published in 2014. See more generally « 
Arrestations au sommet du G20 : la cause devant des instances internationales», 
Radio-Canada, October 7 2010, http://www.radio-
canada.ca/nouvelles/International/2010/10/07/008-g20-oea-libertes-
enquete.shtml; « G20 : les organisations de droits de l’homme seront entendues 
à l’OÉA », Anabelle Nicoud, La Presse, October 7 2010, 
http://www.cyberpresse.ca/dossiers/sommets-du-g8-g20/201010/07/01-
4330416-g20-les-organisations-de-droits-de-lhomme-seront-entendues-a-
loea.php; « La Commission interaméricaine des droits de l’Homme de l’OEA 
recevra les allégations de violation des droits lors du G20 », Première chaîne 
Radio-Canada, October 7 2010, http://www.radio-canada.ca/audio-
video/#urlMedia=http://www.radio-
canada.ca/Medianet/2010/CBF/BulletinRegionalCBF201010071210_2.asx&pos
=0; « La CIDDHU de l'UQAM fait partie des organisations qui seront entendues 
par la Commission interaméricaine des droits de l'homme à propos des 
violations de droits humains au G20», UQAM Nouvelles, October 7 2010, 
http://www.nouvelles.uqam.ca/par-date/2010/item/1369-la-ciddhu-de-luqam-
fait-partie-des-organisations-qui-seront-entendues-par-la-commission-
interamericaine-des-droits-de-lhomme-a-propos-des-violations-de-droits-
humains-au-g20.html; « G20 : le Canada devra répondre de ses actes », Mathias 
Marchal, Journal Métro, October 7 2010. 
http://www.journalmetro.com/linfo/article/656866--g20-le-canada-devra-
repondre-de-ses-actes; « Brutalité policière au G20 : audience à Washington », 
Agence QMI, Josianne Desjardins Canoe.ca, October 7 2010, 
http://fr.canoe.ca/infos/quebeccanada/archives/2010/10/20101007-203522.html. 
64 International Clinic for the Defense of Human Rights of UQAM, Rights and 
Democracy, Continental Network of Indigenous Women, Indigenous Women of 
the Americas: Double Discrimination, Rights and Democracy, Montreal, 2006, 
26 pp. Also available in French and Spanish, online 
http://www.ichrdd.ca/site/publications/index.php?id=2949&subsection=catalogu
e See more generally Duhaime, Bernard, Riverin, Josée-Anne, «Understanding 
Double Discrimination and Equality Rights of Indigenous Women in Québec »,  
University of Miami Law Review, Volume 65 (3), 2011, 903-922. 
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the Human Rights Council through its Universal Periodic Report 
process, addressing labor rights in the context of natural resources 
exploitation in the Democratic Republic of Congo.65 It also 
submitted a brief to the UN mechanism of experts on indigenous 
peoples regarding the right to education of First Nations in 
Argentina.66 In collaboration with 32 national NGOs, the clinic 
also submitted a shadow report on Cambodia to the UN Committee 
on Economic, Social and Cultural Rights, 67  which used a 
significant portion of the CIDDHU’s report to formulate its 
recommendations to the State on the matter.68 Finally CIDDHU 
students submitted and presented in person a brief to the UN 
Committee on the rights of the child on the issue of child 
registration and education in emergency situations, 69 during a 
Committee’s annual thematic discussion. 70 
                                                        
65 International Clinic for the Defense of Human Rights of UQAM, Diamants Et 
Droit Au Travail 
Kasaï Oriental Rdc, 
http://www.ciddhu.uqam.ca/documents/Diamants%20et%20droit%20au%20Tra
vail.pdf 
66 International Clinic for the Defense of Human Rights of UQAM, Rights and 
Democracy, Consejo de Organizaciones Aborigenes de Jujuy, Duhaime, 
Bernard, Léger, Marie and Sarapura, Natalia, Eds., Los pueblos indígenas de 
Jujuy, Argentina: lecciones aprendidas y retos para lograr su derecho a la 
educación, Report presented to the Expert Mechanism on the Rights of 
Indigenous Peoples created by the United Nations Human Rights Council 
Resolution 6/36, 2009, 5 pp. 
67 International Clinic for the Defense of Human Rights of UQAM & NGO 
Working Group, « Parallel report on Cambodia », Report presented to the 
United Nations Committee on Economic, Social and Cultural Rights, 2009, 67 
pp. Also available online 
http://www2.ohchr.org/english/bodies/cescr/docs/ngos/NGO_WG_Cambodia_C
ESCR42.pdf 
68 Committee On Economic, Social And Cultural Rights, Consideration Of 
Reports Submitted By States Parties Under Articles 16 And 17 Of The 
Covenant, Concluding Observations of the Committee On Economic, Social 
And Cultural Rights, Cambodia, E/C.12/Khm/Co/1, 22 May 2009 
69 International Clinic for the Defense of Human Rights of UQAM and Teachers 
without Borders Canada, Duhaime, Bernard and Fernandes, Milton James, Eds., 
Assurer une éducation pour tous et le droit à l’enregistrement des enfants, 
Report presented in the context of the Day of General Discussion held by the 
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In addition to litigation or quasi-litigation type initiatives, 
UQAM’s clinic has also taken part in other forms of human rights 
advocacy. Indeed, it has build training programs for advocates in 
Canada, Africa and Latin America, it has provided legal research 
and analysis regarding the efficiency of human rights litigation 
locally and has assisted public outreach initiatives in the field of 
human rights (with Canadian museums for example). The CIDDU 
has also made policy proposals to public authorities on human 
rights related matters, for example to the Canadian Ministry of 
Foreign Affairs regarding Canada’s Foreign policy and the mining 
industry in Latin America.71 In Africa, the clinic has supported 
Women Rights NGOs built their human rights platform and 
internationalize the content of their arguments dealing with the 
reform of the Family Code in the Democratic Republic of Congo.72 
The CIDDHU also assisted other African public interest law 
clinics in their local initiatives, suggesting international law and 
comparative law components for their domestic law work. For 
example, it completed research assignments to help a domestic law 
clinic in a Rwandan University internationalize its perspective on 
equality rights in the context of successions and of people living 
with HIV AIDS.73  
                                                                                                                            
United Nations Committee on the Rights of the Child, 2008, 7 pp. Also available 
online www.ciddhu.uqam.ca/documents/Assurer_Education.pdf 
70 See more generally Claude Lévesque « L’état civil, un sésame qui ouvre 
plusieurs portes », Le Devoir, 22 November 2008, p. A11, also available online 
http://www.ledevoir.com/international/217953/l-etat-civil-un-sesame-qui-ouvre-
plusieurs-portes 
71 See for example Isabel Charron and Roxanne Léouzon, « Droits de la 
personne et compagnies minières canadiennes. Quelle responsabilité pour le 
Canada ? », Le Devoir, 10 December 2008, p. A9, also available online 
http://www.ledevoir.com/non-classe/222335/droits-de-la-personne-et-
compagnies-minieres-canadiennes-quelle-responsabilite-pour-le-canada.  
72 See International Clinic for the Defense of Human Rights of UQAM, 
Duhaime, Bernard and Hilling, Carol, Eds., Commentaire de certaines 
dispositions du Code de la famille à la lumière des obligations internationales 
de la République Démocratique du Congo, Montréal, 2007, 74 pp. 
73 See International Clinic for the Defense of Human Rights of UQAM, 
Discrimination, HIV/AIDS and International Law in Rwanda : A Case Study of 
Life Insurance Contracts, 2010, 
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As addressed in other circumstances,74 the strategic international 
litigation experience is a unique pedagogical opportunity for the 
students. The casework allows them to address a great variety of 
complex topics, which illustrate quite well new international law 
problems resulting of today’s reality (working on cases dealing 
with non-state actors, such as multinational corporations, for 
example). Students are also asked to develop new type of 
arguments dealing with contemporary international human rights 
law problems (such as migrants or indigenous peoples’ economic, 
social and cultural rights for example). On the technical level, they 
are asked to use new procedures and mechanisms, as well as new 
institutions that the UN and other agencies have built to answer 
contemporary human rights concerns.  
 
In addition, students also experience globalization through a 
transnational legal cooperation experience, having to familiarize 
themselves with the daily worries thathuman rights defenders face 
in their respective countries, analyze foreign laws and 
administrative structures, understand each situation’s place in a 
globalized context –including with regard to international 
normative and institutional regimes-, and built common solutions 
adapted to the needs of the victims and the partner organizations.  
The possibility of having a hands on experience as a human rights 
advocate, allows students to understand international law as an 
existing reality rather than an abstract system of power relations 
managed by abstract sovereign State entities. Very few such 
opportunities are offered to young adults in an academic 
environment. 
 
Students are also invited to reflect on the limits of international law 
as a tool for solving human rights problems, realizing the 
weaknesses of international institutions and norms, the harshness 

                                                                                                                            
http://www.ciddhu.uqam.ca/documents/Discrimination%20%28english%20v.%
29.pdf 
74 See Duhaime, Bernard, «Clinical education and international human rights 
law: retrospective on UQAM’s pedagogical methodology», supra, pp. 88-92. 
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of the real politik of international relations, etc. Interestingly, 
students also see the relevance of alternative, non-litigation-based 
means for promoting and defending human rights such as the use 
of the media or the importance of well planed lobbying strategies 
at both national or international levels: these are all notions that 
human rights practitioners and academics must think of when 
developing projects and finding solutions to contemporary legal 
issues. 
 
Landscape of Clinical Legal Education in Africa 
In contrast to the development of CLE in the Americas, the 
landscape of CLE in Africa differs in particular ways. One can 
observe from the various programs in operation across the 
continent that all have one central theme in common: the goal of 
imparting legal skills on students and providing free legal services 
to the most disadvantaged members of society.75 Given the weak 
character of State institutions across the region, the lack of State 
resources or political will to provide free legal aid effectively and 
promptly, coupled with an overwhelming demand by the poor to 
access justice, university-based law clinics in Africa have served to 
fill an important gap in the provision of these critical services.76  
 
In contrast, the surrounding social, political and economic context 
as well as the prevailing situation of human rights and the rule of 
law in the region fuel the demand for justice and a remedy at the 
national level. For example, cases of prolonged pre-trial detention, 
lack of fair trial/judicial guarantees, arbitrary arrest and detention, 
torture, extrajudicial killings and acts of cruel and unusual 
treatment or punishment are examples of just some violations that 
persist in many countries in the region and where victims’ access 
to justice remains poor.77 In addition, other political freedoms such 
                                                        
75 Clinical Legal Education in Africa: Legal Education and Community Service, 
D. McQuoid-Mason, E. Ojukwu & G. Mukundi in Bloch, F. Global Clinical 
Movement, 23-24; and African Law Clinicians Manual, Chapter 2 (year). 

76 Id. at 23-27. 
77 World Human Rights Report 2012, Human Rights Watch, available at: 
http://www.hrw.org/world-report-2012; World Justice Report Rule of Law 



 
 
 
 
 
144                                                 African Journal of Clinical Legal Education 
 

 

as the freedom of expression, association and assembly as well as 
political participation continue to be at risk.78 Further, there are 
serious cross-cutting issues affecting large sectors of the 
population across the region, including the infringement on the 
equal enjoyment of land rights, respect for women to be free from 
violence and discrimination, the lack of awareness and protection 
of social and economic rights, as well as the violation of collective 
rights, such as the right to a clean environment and enjoyment of 
natural resources.79 Ensuring equal enjoyment of rights for 
minority groups in Africa, both in law and practice, constitutes an 
additional challenge.80 Many of these factors are deeply rooted in 
outdated or discriminatory laws, irregular institutional practices, 
faulty public policies, combined with a weak system of 
governance, accountability, transparency and independence of the 
judiciary.81 
 
Such a context calls for a strong civil society and engaged public 
interest law community to monitor and advocate for improved 
human rights practices and much needed reforms, however this 
remains a challenge in the region for several reasons. At times the 
surrounding political context itself doesn’t foster or even permit a 
vibrant and vocal civil society. This, in turn, acts to perpetuate and 
prolong a situation that is not favorable to the citizenry and the 
most disadvantaged in society. Uganda is one example, whereby 
                                                                                                                            
Index 2012, available at: http://worldjusticeproject.org/rule-of-law-index;  
Human Development Report 2011, UNDP available at: 
http://hdr.undp.org/en/data/explorer/  
78 Ibid. 
79 On this issue, see Magnarella, Paul J. "Achieving Human Rights in Africa." 
4(2): 2. [online] URL: http://web.africa.ufl.edu/asq/v4/v4i2a2.htm; See also: 
"Africa Overview," Human Rights Watch 2000 Report, available at www. 
hrw.org; See also: Bösl, Anton & Diescho, Joseph (Eds), Human Rights in 
Africa. Legal Perspectives on their Protection and Promotion, Macmillan 
Education Namibia 2009.  
80“The State of the World’s Human Rights” Amnesty International (2012), p1-9, 
available at: http://www.amnestyusa.org/sites/default/files/air12-report-
english.pdf.  
81 Ibid. 
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the Government has adopted strict conditions regarding NGO 
licensing in its controversial NGO Policy. Further, civil society 
organizations run the risk of losing their CSO registration if they 
are seen to be engaged in overly sensitive activity including 
LGBTI advocacy or engaging in politics.82 Just in 2012, a number 
of human rights NGOs faced a near-shut down based on this 
reasoning.83 In Ethiopia, the political climate is such that most 
NGOs have had to close shop or leave the country due to a law that 
prohibits NGOs from receiving financial support from foreign 
donors, which was the case for the majority of national human 
rights NGOs.84 These examples highlight the limited exercise of 
rights and freedoms in some countries in the region and the 
worrisome practice by some States to sanction official silence and 
refusal to address critical, social justice and human rights issues in 
the region.  
  
The practice of strategic lawyering to achieve legal and 
institutional reforms has yet to take firm hold in Africa, with the 

                                                        
82 See for example Uganda bans 38 organizations accused of ‘promoting 
homosexuality’, D.Smith, The Guardian (20 June 2012) available at: 
http://www.guardian.co.uk/world/2012/jun/20/uganda-bans-organisations-
promoting-homosexuality; Uganda making life tough for NGOs, LGBT rights, 
M.Burnett, CNN (30 Aug 2012) available at: 
http://globalpublicsquare.blogs.cnn.com/2012/08/30/uganda-making-life-tough-
for-ngos-lgbt-rights; NGO Law Monitor: Uganda, available at: 
http://www.icnl.org/research/monitor/uganda.pdf.  
83 See for example “Uganda: Government should desist from infringing on 
freedom of expression and association” Press Release, Article 19 (27 June 2012) 
available at: http://www.article19.org/resources.php/resource/3354/en/uganda:-
government-should-desist-from-infringing-on-freedom-of-expression-and-
association.  
84 See for example “Ethiopia closes 10 NGOS, warns hundreds”, Sudan Tribune 
(27 October 2012), available: 
http://www.sudantribune.com/spip.php?article44349; NGO Law Monitor: 
Ethiopia, available at: http://www.icnl.org/research/monitor/ethiopia.html.  
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exception of pockets of progressive civil society organizations and 
social justice movements in South Africa, and Kenya of late.85  
 
There are a number of reasons why this has been slow to develop 
as a dominant practice across the region. Firstly, the judicial 
system (structure/practice) itself can present a deterrent. It may be 
linked to weaknesses in the legal framework in place, a rigid and 
conservative judicial system, or the lack of an independent, 
effective or progressive judiciary. The lack of a specially trained, 
sensitized, and committed pool of public interest lawyers also 
contributes to this vacuum. Strategic litigation cases themselves 
tend to be complex, requiring specially trained advocates. Further, 
many such public interest law cases challenge the status quo and 
may be seen to be politically sensitive, creating a deterrence 
amongst lawyers to take up cases that may place their security at 
risk. Such politically sensitive cases, in places where the 
independence of the security forces is also compromised, leaves 
advocates without sufficient protection to engage at will on such 
cases. In terms of finances, the costs of public interest litigation are 
real and significant, which continue to present an obstacle to 
human rights defenders, especially given the lengthy process 
involved. Another difficulty to engaging in public interest 
litigation in the region is linked to the fact that litigating ‘impact’ 
cases is costly, long, and complex, demanding resources and 
specialized professionals, of which there are still too few. Finally, 
the culture of public interest lawyering has yet to take root across 
the region. To date, lawyers tend to be trained in, and drawn to 
commercial practice rather than public interest litigation and 
advocacy. As such, due to a combination of these factors, activists 
have chosen other avenues and strategies for achieving social 
change and intended reforms.   
 

                                                        
85 Social movements and progressive lawyering developed in South Africa 
during the anti-apartheid period and has taken root in Kenya with the 
introduction of a new progressive and human rights friendly Consititution. 
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This may also be the result of the predominant approach to legal 
education in many post-colonial common law countries in Africa 
where the focus is on the strict application of the law rather than 
challenging the law or legal regime in existence, its social, political 
and historical underpinnings, and critically analyzing and 
questioning the law’s actual impact on promoting access to justice 
and fostering respect for human rights. In Uganda for example, 
challenging the law is rare and even when doing so, it is limited to 
striking down certain provisions rather than interpreting provisions 
to expand the scope of protection in the Constitution. As such, the 
law is understood more as a body of norms and principles to be 
applied and followed, and not to questioned or used as a tool to 
challenge the status quo.  In settings where political freedom is 
limited and social justice advocacy risky, this too becomes a 
deterrent to advocates to get involved in social justice activism.   
 
Notwithstanding the above, there have been some very notable, 
emblematic cases that stand out in the region. The SERAC case 
(Nigeria) and the Enderois case (Kenya) are examples of how 
advocates successfully litigated cases at the African Commission 
on Human and Peoples’ Rights addressing egregious violations, 
and challenging legal and structural issues of national 
importance.86  Both decisions are noteworthy for what the 
Commission achieved in interpreting and expanding the scope of 
protection for economic, social and cultural rights and collective 
rights in the African Charter on Human and Peoples’ Rights. 

 
The SERAC case (Communication 155/96) triggered the three 
generation of rights (civil and political, economic and social, and 
collective/developmental rights) when a part-State owned oil 
company and security forces were alleged to have forcibly 
displaced/evicted the local community, Ogoni Peoples, as well as 

                                                        
86 ACHPR Communication 155/96- Center for Economic and Social Rights v. Nigeria; 
ACHPR Communication 276 / 2003 – Centre for Minority Rights Development 
(Kenya) and Minority Rights Group International on behalf of Endorois Welfare 
Council  v Kenya. 
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looted and killed members of the community. The case included 
allegations of environmental degradation and contamination, 
depriving the local community from continuing their traditional 
livelihoods. Petitioners alleged violations of the right to non-
discrimination, life, property, health, family, natural resources and 
the environment. The Commission read in a number of additional 
rights, in particular, the right to housing and the right to food. The 
Commission also, for the first time, admitted a case under the 
exception to the rule of exhaustion of domestic remedies, setting 
important precedent for the admissibility of future cases. Finally, 
the Commission found Nigeria responsible for all of the alleged 
violations and ordered the State to take action to stop the 
violations, ensure accountability, compensation and set out State 
obligations to prevent future violations from occurring.  

 
Both the SERAC and the Enderois decisions were meant to 
highlight State action affecting entire local and indigenous 
communities, which included recommendations for important 
reforms in the State’s legislation, policies and practices to benefit 
the wider population. SERAC was precedent setting for a number 
of reasons—leading the Commission to adopt exceptions to the 
stringent rule on exhaustion of domestic remedies, thereby opening 
the door to admitting future cases where the judicial system fails to 
deliver justice effectively, adequately and promptly. Also, the 
SERAC decision expanded the scope of protection for social and 
economic rights in the region, by ‘reading in’ the right to housing 
and the right to food in the other Charter provisions alleged in the 
case. It was also the first case of its kind to interpret the group 
rights, including the right to a healthy environment and the right to 
dispose of a community’s natural resources, providing guidance to 
the States on the nature of their obligations and relevant 
preventative measures to be adopted. This decision does not only 
provide instruction to Nigeria, but to all parties to the African 
Charter, thereby enhancing human rights protection for the entire 
region.  
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These examples, as well as similar cases in other sub-regions of the 
Continent demonstrate the potential role of using strategic 
litigation and advocacy to promote social justice and greater 
respect for human rights in Africa. To date, such cases have been 
brought by civil society organizations and interest groups. 
University-based law clinics have not yet engaged in this area of 
litigation or advocacy at the national, regional or international 
levels, but the benefits in doing so are many. University-based 
clinics have an added advantage in many respects, by engaging 
students they provide specialized practical training on issues that 
affect them and their country as a whole. Such intimate 
involvement in public interest lawyering sensitizes students to live 
social justice issues taking place around them and empowers them 
to become agents of social change, and cultivating a strong respect 
for fulfilling their civic duties. In particular, the human rights 
model promises to develop a new cadre of public interest lawyers 
that can make a significant difference in promoting social justice 
and enhancing human rights protection for the most vulnerable 
members of society. The clinics can play a complementary or 
partnership role with other NGOs, establishing strategic 
partnerships to tackle public interest law issues, participating in 
coalitions and filling gaps. University-based law clinics can 
become a force for change—social and legal reforms that foster 
enhanced protection of human rights broadly and access to justice 
for the poor. 
 
The Public Interest Law Clinic, Makerere University: strategic 
litigation clinic in Uganda 
One of the newest university-based law clinics in the region, the 
Public Interest Law Clinic (PILAC) at Makerere University School 
of Law was launched in January 2011 with an interest to satisfy 
growing student and public demand for a law curriculum that 
adopts a more practical approach to teaching the law. In particular, 
the establishment of PILAC was an effort to introduce a much 
more robust Clinical Legal Education course that would require 
direct student participation in handling cases and projects in their 
communities. This initiative was fostered by a decision in 2009 by 
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the University administration making it mandatory for all students 
to undertake ‘field attachment’ as a component of the curriculum. 
Field attachment constitutes any approved field-based practical 
work carried out by staff and students for the purpose of teaching 
and/or research in places outside the University.  
 
Equally, the reason for creating a public interest law clinic was 
rooted in an interest to cultivate a new generation of socially 
conscious advocates, skilled in public interest litigation and 
advocacy and committed to promoting human rights and social 
justice in Uganda. While there exists a number of NGO-run legal 
aid providers, the practice of using public interest litigation to 
tackle issues of national concern is still rare in Uganda. In contrast, 
there are a number of issues affecting ordinary Ugandans on a 
widespread scale. For example, there is a prevalence of social and 
economic rights violations, limitations on civil and political 
freedoms, as well as issues of discrimination and limited access to 
justice by groups at risk, such as sexual minorities, persons with 
disabilities, indigenous peoples, older persons, and internally 
displaced communities, whereby women and children are 
disproportionately affected. As such, PILAC was meant to achieve 
two primary goals-enhance legal training for students by 
introducing a dynamic CLE course premised on real-live cases and 
advocacy projects, and to promote a culture of public interest 
lawyering aimed to achieve social change and much needed 
reforms in Uganda. 
 
PILAC embodies a unique clinic model and pedagogy that is new 
to MUK and to the traditional law curricula in the country. It has 
adapted the human rights clinic model first developed in the 
Americas, whereby students engage in interactive learning with 
instructors through lecture and working on real-live public interest 
cases and projects. The predominant principle taught in the clinic 
is the client-centered approach, whereby students learn to 
empathize with their clients and ensure the client’s legal and other 
needs are being met. Students learn by doing, such as learning 
legal skills for litigating a case successfully, including at the 
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regional level, but also to engage in other strategies of human 
rights protection and advocacy. PILAC is also effectively bridging 
the gap between theory and practice and between academia and 
legal practitioners by introducing an innovative guest lecture 
element to the course whereby seasoned practitioners come to 
lecture on a given subject scheduled on the syllabus.   
 
The first semester class introduced students to the art of client 
interviewing, counselling, fact-finding, legal drafting, oral 
advocacy, dispute resolution and conflict mediation amongst other 
technical topics. The class also introduced students to social justice 
lawyering, strategies used for impact litigation and legislative 
advocacy with a focus on sensitizing students to the rights of 
vulnerable groups and addressing particular challenges associated 
with litigation and advocacy for discriminated groups. The 
students were assigned to cases addressing issues before the 
Constitutional Court on housing rights & evictions; maternal 
health; persons with disabilities; and sexual minorities. They also 
prepared legal memos critiquing proposed legislative bills, 
providing recommendations to harmonize the bills with Uganda’s 
international obligations. The bills addressed the following: 
petroleum exploration and extraction; rights of older persons; 
marriage & divorce bill; and rights of persons with disabilities. 
Where the cases at the domestic level fail to be resolved (undue 
delay, lack of judicial guarantees or fair trial), PILAC will consider 
litigation and advocacy at the regional and international levels. 
 
PILAC is not only taking the lead on CLE at Makerere law school, 
it has introduced a number of new innovations to enrich the law 
curriculum and enhance students’ exposure to public interest law 
issues and engagement with the surrounding community. As 
PILAC’s mission is premised on promoting social justice through 
legal education, PILAC launched a new community law project 
and mobile clinic (CLAPMOC) in late 2012. CLAPMOC is 
designed to enhance access to justice of the poor and vulnerable 
groups through legal literacy, rights-based education and free legal 
advisory services to the poor, urban communities around Kampala. 
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CLAPMOC is comprised of third and fourth year law students and 
is largely student-led, providing students direct exposure to poor 
communities and enhancing their understanding and capacity to 
address the community’s legal needs and concerns. CLAPMOC is 
a modification of the Street Law model in South Africa, as 
encouraged by its founder Professor McQuoid Mason,87 and seeks 
to borrow principles and a community-driven, participatory 
methodology from the community law education and 
empowerment model at Jindal Global Law School in India.88 
 
PILAC also launched a public interest law internship program 
under the university’s field attachment requirement. PILAC places 
students with local organizations for two months following 
completion of the CLE course. The internship program gives them 
the opportunity to gain work experience and hone their legal skills 
with a public interest law institution. PILAC also launched a public 
speaker series whereby human rights experts are invited to give a 
lecture to the law school student body on a topical issue in Uganda 
or the region. Former speakers included the UN Special 
Rapporteur on Violence against Women, UN Special Rapporteur 
on Trafficking in Persons, and African Commission Special 
Rapporteur on Prisons. The public lecture series contributes greatly 
to enriching student exposure to engaging with human rights 
experts and appreciating the often complex socio-legal and 
political issues arising from engaging in human rights protection in 
the field. 
 
Impact of PILAC at MUK 
The CLE program has won much attention and support from 
within and outside the Makerere University School of Law. It has 
been a welcome initiative, both by students and the administration, 
reflecting a clear recognition of how enriching the program 
                                                        
87 See http://www.streetlaw.org.za/   
88 Pandey, Ajay, Experimenting with Clinical Legal Education to Address the 
Disconnect Between the Larger Promise of Law and its Grassroots Reality 
in India, Community Law India, Vol.26, 135.  
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promises to be, based on its achievements to date. For the students, 
it has had a wholly transformative experience, building critical 
legal skills and planting a solid interest and commitment to social 
justice lawyering.  Much can be summed up in the words of the 
PILAC students themselves: 

 
I can only answer by saying it was an experience that 
changed my life forever.  It changed my mind-set about 
different categories of people in my society [LGBTI] and 
what is expected of me as a prospective lawyer. It helped 
me to determine the direction I should take after law 
school. --Paul, CLE Student, 2012 

 
The CLE/PILAC experience was essentially a fulfillment 
of most of the expectations I had of law school. I always 
imagined that law could be used to touch people’s lives, 
even in little ways with small experiences. PILAC gave me 
an opportunity to feel excited about law school again, to 
look forward to every day as a lawyer. It opened up 
different ways of caring about people, of helping them, and 
giving back. We were not oblivious of the challenges or the 
realities; we were encouraged to explore them and to think 
outside the box. That is what I loved and still love about 
PILAC.-- Susan, CLE Student, 2012 

 
PILAC has been a journey as well as a learning experience 
for me.  I had always loved defending human rights but 
didn’t know where to start. PILAC gave me the platform. It 
was a whole new experience different from my previous 
classes. I got hands-on experience, learned legal writing 
and research through the oil memorandum and research on 
real cases (maternal health case) that I handled. I had the 
privilege of attending parliamentary committee meetings on 
the oil bills, and meeting, interacting and sharing ideas with 
different CSO representatives.- Teddy, CLE Student, 2012 
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Most importantly, the program has contributed to changing the 
practice and mind-set of the ‘passive learner’ to raising student 
consciousness and enabling them to become ‘agents of change’ 
they want to see. Over and over again, students have given 
testimony to how they have not only changed perspective on many 
issues, but they have developed a new appreciation of rights-based 
issues in the Ugandan context, as well as confirming their 
commitment to serving their community as socially-minded 
advocates. 
 
In terms of the cases and projects, the potential impact on 
promoting social justice and relevant reforms is great. At present, 
many cases are stalled because the Supreme Court bench lacks 
quorum, however, the eventual resolution of the cases in process 
promises to usher in fundamental legal reforms that will in turn 
have positive benefits for a large class of citizens. The legislative 
advocacy project by PILAC also promises to have positive impact 
by enriching the legislative process through direct engagement 
with Parliament and its specialized committees. Students legal 
memoranda were submitted to the relevant Parliamentary 
committees for consideration, and where possible, students 
presented their findings at the parliamentary hearings.  
 
Whist CLAPMOC is still in its infancy, the impact can already be 
felt and the potential for a transformative effect on poor 
communities is great. This has to do with the fact that CLAPMOC 
is one of the first of its kind in Uganda and the demand for such a 
program is high. It targets poor communities and vulnerable 
groups, seeking to educate them on their basic rights, state 
obligations, means and mechanisms to access justice or resolve 
disputes, and specialized information sessions on issues of interest 
identified by the communities themselves, including land rights 
and evictions, domestic violence, child protection, family law, 
criminal law, etc.  
 
Finally, a dynamic synergy has developed between academics and 
legal practitioners, whereby practitioners are now regularly 
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engaging with students through the guest lecture component of the 
CLE course, as part-time advocates through the CLAPMOC 
project, through the public speaker series at the law school, 
through the internship placement with local organizations, and 
finally, through collaborations with like-minded CSOs and 
advocates on PIL cases and projects. This brings real-life exposure 
of legal and socio-legal issues to students, and draws on the 
expertise of practitioners to enrich the learning process and join 
forces on common issues of interest.  
 
In particular, PILAC is reinforcing the work of some organizations 
through providing legal research or other technical support, thus 
complementing the work of other legal aid providers or public 
interest organizations wishing to take forward strategic litigation 
and advocacy. Finally, PILAC is engaging legal practitioners and 
judges in the area of social, economic and cultural rights (ESCR) 
protection, so as to foster a culture of public interest lawyering in 
Uganda. As such, PILAC is taking forward specialized ESCR 
trainings in strategic litigation for practitioners and will organize a 
judges’ symposium to sensitize the judiciary to national and 
international obligations pertaining to ESCR. Consequently, 
PILAC not only adopts a more holistic approach to promoting 
public interest law and social justice for the most vulnerable, but it 
equally promises to have a more meaningful, lasting and 
widespread impact through its various programs and initiatives 
with all the key stakeholders.  
 
Challenges & Opportunities  
There are two main challenges that PILAC may likely encounter in 
the future: one is external, which is linked to the political context 
and the state of the judiciary. It is possible that limited political 
space combined with the lack of a progressive judiciary, failing to 
embrace a human rights-based approach and subject to external 
pressures, may frustrate the success of PIL cases at the national 
level. For example, a number of the PIL cases brought by PILAC 
and its partners have beenstalled due to the lack of quorum in the 
Supreme Court causing undue delay. On the other hand, a new 
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wave of judicial appointments of late has created a more 
progressive bench at the Court of Appeal, which is likely to lead to 
more favorable decisions on public interest law cases. As yet, 
much is to be seen about whether and how these cases will be 
resolved in domestic courts and whether resorting to the regional 
bodies may at some point be opportune to secure an effective 
resolution and remedy.  
 
In Uganda, third and fourth year law students are barred from 
practicing in the courts, diminishing their ability to take on cases 
fully as in some other jurisdictions. This is a limitation, while not a 
challenge altogether. PILAC therefore ensures students 
participation in the domestic cases through partnering with 
advocates or co-petitioners and engaging with them on the legal 
theory, litigation strategy, and conducting legal and field-based 
research for the cases. Meanwhile, students take the lead in other 
activities such as the advocacy projects and the CLAPMOC 
community law outreach sessions.  
 
The other challenge of an internal nature is the question of 
sustainability and securing necessary financial support for the 
clinic’s operations and activities. At present, the university is 
experiencing serious financial constraints, thus has been more 
responsive in providing assistance in-kind to PILAC by ensuring it 
has adequate office space in the faculty. At present, the majority of 
funding for the clinic is coming from external donors committed to 
promoting social justice legal education in Uganda, and for this, 
PILAC is grateful, however efforts and initiatives to address the 
question of sustainability are necessary. On this point, PILAC has 
just adopted a five-year strategic plan that envisions steady and 
gradual growth, by taking in more students, engaging  in free legal 
aid services over time, reaching more communities and expanding 
its capacity, staffing and space to accommodate this expected 
growth.  

 
In contrast, there are a number of exciting opportunities awaiting 
PILAC given its unique structure, role, mission and vision. PILAC 
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provides a mechanism through which social change and reforms 
are achievable; it provides the opportunity to transform the legal 
culture and tradition so as to more firmly entrench pro bono 
lawyering in Uganda; it’s holistic approach also creates a unique 
opportunity to sensitize and transform a conservative judiciary to 
better handle ESCR cases; it provides an important opportunity to 
bridge the gap between theory and practice at MUK law school, 
developing a constructive and collaborative relationship between 
academics and legal practitioners on common areas of interest and 
concern; and finally, it presents a unique opportunity for students 
to gain rich, practical legal training and real-life exposure to legal 
and social issues that they would not have had otherwise. As of 
2013, PILAC students have established a PILAC student alumni 
association meant to provide continuing support to PILAC 
graduates and offer learning opportunities and keeping  alumni 
engaged in public interest lawyering events and activities. As such, 
PILAC completes the circle by not only training students but also 
be providing them with a post-PILAC platform to continue the 
learning experience and social justice activism.  
 
Conclusion: Cross-Regional Collaborations & Exchange 
Promoting intra-regional and cross-regional exchange and 
collaboration is a valuable approach to strengthening and enriching 
CLE on the continent. While it is still rare to find joint clinic 
collaborations, these initiatives can allow a fruitful exchange of 
experiences, clinic-teaching methods, and building alliances on 
common issues of interest and concern at a regional or 
international level. Law students have the opportunity to learn 
intimately about the situation in other countries while appreciating 
how the law operates in different social, economic, cultural and 
political settings from their own.89 PILAC has benefited from this 
cross-regional exchange when UQAM clinician/advocate Professor 

                                                        
89 “Promoting Clinical Legal Education in India: Case study of Citizen 
Participation Clinic” Joint-report by Cornell International Human Rights Clinic, 
Cornell University and Jindal Good Rural Governance and Citizen Participation 
Clinic, Jindal Global Law School, India. (2012) 
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Duhaime visited PILAC in Uganda and conducted a workshop on 
the nuts & bolts of starting-up a human rights clinic and sharing 
lessons learned on case selection, teaching methodologies and 
course content. In particular, he facilitated discussions for clinic 
students and staff on strategic litigation and advocacy strategies 
before regional human rights mechanisms based on UQAM’s own 
docket of cases before the Inter-American system of human rights.   
 
In an effort to foster greater collaboration amongst law schools in 
Uganda and in the sub-region, PILAC intends to host an East 
Africa conference on CLE and Access to Justice in early 2014. The 
conference will aim to strengthen ties between law schools and 
clinical programs across the sub-region, foster an exchange of 
experiences and lessons learned, encourage the adoption of CLE 
into the curriculum of participating law schools, as well as to 
strategize on how to tackle common challenges and address cross-
cutting issues pertaining to access to justice, the promotion of 
social justice and of human rights in the region. Finally, the 
conference will generate discussions on the establishment of an 
East African network of Law Schools engaged in CLE, which will 
constitute an important platform for future clinic collaborations, 
exchanges and alliances to strengthen CLE in the region. The 
benefits are many, but most importantly, such alliances contribute 
to building a new cadre of advocates, one that is both equipped and 
committed to promoting public interest law and social justice in 
their countries.  

 
In sum, while there are challenges to engaging in social justice 
activism through the university-based human rights clinic, 
especially in the global South, the opportunities seem to clearly 
outweigh the challenges. Creating a new cadre of socially 
sensitive, public interest lawyer equipped, capable and passionate 
about social justice is the uncontested advantage of such a model 
in Africa, or any setting where social justice issues are alive and 
ripe for litigation and advocacy by a sensitized body of lawyers.
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