


 

 
 

© 2014 NULAI Nigeria             ISSN 2315-5728 
  

African Journal of 
Clinical Legal Education 

and Access to Justice 
 

 
 

Editor-in-Chief 
Prof. Ernest Ojukwu 

Senior Advocate of Nigeria 
 
 

Editors 
Prof. Yemi Akinseye-George, SAN 

Prof. Isa Chiroma 
Dr. Ada Ordor; Dr. Sam Erugo 

Dr. Charles O. Adekoya 
  

Advisory Board 
 
Prof. David Mcquiod-Mason- Centre for Socio-Legal Studies, Howard College 
School of Law, University of KwaZulu-Natal, Durban, South Africa. 
Prof. Richard Grimes, Director of Clinical Programmes York Law School 
University of York, United Kingdom. 
Dr. Olisa Agbakoba (SAN)- Legal Practitioner, Nigeria. 
Prof. Yemi Osinbajo, (SAN) University of Lagos, Nigeria. 
Dr. Chidi  Odinkalu- Chairman, National Human Rights Commission, Nigeria. 
A.B. Mahmuod (SAN), Legal Practitioner, Nigeria. 
Prof. Yinka Omorogbe, Nigerian Institute of Advanced Legal Studies. 
Dr Yvonne Nana Afua Idun- Kenyatta University, School of Law, Parklands 
Campus, Nairobi, Kenya. 
Prof. Jeff Giddings, Director of Professionalism, Convenor, Graduate Program 
in Dispute Resolution Griffith Law School Nathan, Queensland Australia. 
Prof. Stephen Ofei, Dean Faculty of Law Kwame Nkrumah University of 
Science and Technology Kumasi Ghana. 
 
 

Published by 
 

 
 
 
          

   Network of University Legal Aid Institutions 
 

N    U    L    A    I 
N     I     G     E     R     I     A 



 

 
 

© 2014 NULAI Nigeria             ISSN 2315-5728 
  

African Journal of 
Clinical Legal Education 

and Access to Justice 
 
The African Journal of Clinical Legal Education and Access to Justice (ISSN 
2315-5728) is published by the Network of University Legal Aid Institutions 
(NULAI Nigeria) annually in October. Articles, commentaries and contributions 
to the journal are peer- assessed. The Journal is devoted to law and legal 
education of significant research value, especially on developments on clinical 
legal education, justice education, and access to justice. It is sponsored by The 
John D. and Catherine T. MacArthur Foundation. 
 
Unsolicited articles including essays, commentaries, case reviews and book 
reviews are welcome from all parts of the globe on law and legal education of 
significant research value, especially on developments on clinical legal 
education, justice education, and access to justice. Authors are requested to 
follow the guidelines listed below: 
1. Articles should be submitted as an email attachment to The Editor-in-Chief, 

Ernest Ojukwu, via email to: africanjournal-cle@nulai.org 
2. Articles submitted must not be more than 12,000 words; formatted on A4 

paper with 2.5cm margins, 1.5 line spacing, and Times New Roman font 
size 12; 

3. Title(s), name(s), affiliations, addresses and degrees of author(s) should 
appear only on the cover page of the article;  

4. Articles should be submitted with an abstract of not more than 200 words;  
5.  As a condition for publication, contributors must state in their forwarding 

email that an article has not been and will not be submitted elsewhere for 
publication until a decision is made by the editors not to publish. The 
contributor shall also be deemed to have granted exclusive licence to 
publish an article to African Journal of Clinical Legal Education and 
Access to Justice and Network of University Legal Aid Institutions 
(NULAI) Nigeria or any assignee to publish in hard copy, and electronically 
for profit or not for profit; 

6.  Authors undertake responsibility to adhere to the public ethics for the 
accuracy of references; 

7.     Spelling shall be English (UK); 
9. Citation of sources should be placed in footnotes using MS Word auto-

format, single line spacing and indicated by superscript Arabic numerals 
placed in the text serial.  

10. For additional guidelines on texts, citations and format of manuscripts, 
authors should go to www.nulai.org. 

 
 
 
 



 

 
 

© 2014 NULAI Nigeria             ISSN 2315-5728 
  

African Journal of 
Clinical Legal Education 

and Access to Justice 
 
 
 
 
 
 
Contents 

 
 
Theorizing Clinical Legal Education:  
An Evaluation of the Pedagogy versus  
Andragogy Debate in the Constructivist Paradigm 
Kevwe M. Omoragbon                                 1 
                        
The Rights of the Poor: Polish Model of Eliminating  
Barriers to Access to Justice in Civil Cases 
Mgr. Aleksandr Klich & 
Prof. Kinga Flaga-Gieruszynska                      27            
 
Student Assessment in Clinical Legal Education:  
the Challenge of Variances in Education and  
Experience 
M A (Riëtte) DU Plessis                                73 

 
Extrajudicial Execution of Criminal Suspects in  
Nigeria: an Unjustifiable Violation of Human Rights 
Lucia Temitayo Akinmuwagun        105 
 
 
 
 
 
 
 
 
 



 

 
 

© 2014 NULAI Nigeria             ISSN 2315-5728 
  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Theorizing Clinical Legal Education: An Evaluation 
of the Pedagogy versus Andragogy Debate in the 

Constructivist Paradigm 
 

 
Kevwe M. Omoragbon* 

 
 

 
Abstract 
Law clinics provide practical opportunities for students to 

collaborate and interact with one another. In doing so they may 

develop problem solving and critical thinking, as well as equip 

them with lifelong learning skills and begin to develop 

professional values. Students in law clinics learn by constructing 

meaning for themselves through active engagement and structured 

reflection. Many law schools as well as law clinics have commonly 

utilized the educational theory as a framework for teaching and 

learning of law. Pedagogy was championed by John Dewey who 

transformed children’s education through his laboratory based 

active learning. Andragogy on the other hand relates to how adults 

learn and is viewed as the model that suits undergraduates who are 

adults and not children. Debate has arisen about which of these two 

concepts- pedagogy and andragogy best describes the learning 

process in law clinics. This paper will look at the two educational 

concepts and will attempt to highlight the key arguments in respect 
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of both theories. I will also reach conclusions using my clinical 

experience in an attempt to address questions such as: is adult 

learning different from how children learn? What is the 

relationship of andragogy and pedagogy in law clinics? What do 

these educational concepts mean in the context of law clinics? 

Does developing our understanding of the nature of learning in law 

clinics assist both the principles and practice at stake?  

 

Introduction 
Theory is said to be a way of organising one’s thinking, locating 

problems and identifying solutions.1These models of learning are 

rooted in psychology as well as education. Models of learning has 

developed within various fields of psychology such as socio-

cultural psychology and situated cognition. In education, some of 

these theories of learning have been developed in the context of 

children learning, however, it is important in this article to consider 

if the pedagogic theory fits into adult education as there are 

features of adult learning that distinguishes it from how children 

learn. Some distinguishing characteristics about adult learning 

include the fact that adult learners build on existing knowledge and 

experience; learning is self-directed while the teacher remains as a 

facilitator; the students have the ability to develop expertise 

                                                           
1 Stewart M. (2012), “Understanding Learning: Theories and Critique” in Hunt, 
L. and Chalmers, D. (eds.), University Teaching in Focus: A Learning-Centred 
Approach Melbourne, ACER Press 19. 
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through practical learning and can build upon their learning 

through reflection.2 

 

The clinic is an experiential setting where students learn hands on 

and develop the competencies and skills relevant for professional 

practice. Hutchinson and Lawrence emphasize that learning is 

grounded in experience derived from experiential learning. In other 

words, a law degree is not complete and learning cannot be said to 

be complete if there is no experiential application.3 The clinic 

provides a vehicle for the introduction and enhancement of skills, 

knowledge and values relevant to the study and practice of law.4 

 

Constructivist Learning Approach  
Before throwing more light on the pedagogy versus andragogy 

debate, it’s important to discuss the constructivist model of 

learning utilized in the law clinic. Constructivism refers to the idea 

that learners construct meaning and knowledge for themselves as 

they learn.5 Constructivism asserts that knowledge is not passively 

received but actively built up by the experiential world, not the 

                                                           
2 Tusting, K. and Barton D. (2003), Models of Adult Learning: A Literature 
Review, Leicester, National Institute of Adult Continuing Education NIACE 1. 
3 Hutchinson, S. and Lawrence, H. (2011), Playing With Purpose: How 
Experiential Learning Can be More Than A Game Surrey, Gower 3. 
4 Brayne, H., Duncan, N. And Grimes, R (1998), Clinical Legal Education: 
Active learning in Your Law School London, Blackstone Press Ltd., 2. 
5 George E. Hein G. E (15-22 October 1991), “Constructivist Learning Theory” 
a paper presented at the CECA (International Committee of Museum Educators) 
Conference, Jerusalem, Israel. 



 
 
 
 
 
4                African Journal of Clinical Legal Education 

discovery of ontological reality.6 It is a theory of learning which 

was promoted by Jean Piaget who demonstrated that children 

develop through their active interaction with the environment.7 

Piaget’s work is a reflection of the work of John Dewey and many 

others who show the need to give individual learner’s choices and 

autonomy to develop their own learning.8  

Learning can be an active process and Dewey frequently uses the 

terminology of the active learner and stresses that ‘learning 

involves the learner engaging with the world’.9 Dewey’s 

progressive education led to the development of experiential 

education. He used a laboratory type school which is similar to a 

law clinic and also adds that experiential learning is insufficient 

until the element of reflective activity is added as this engages the 

mind as well as the hands.10 The ability for law clinics to provide 

adequate conditions for the best acquiring and using of skills 

through simulations and live clients is paramount in relating 

Dewey’s theory to practice.  

                                                           
6 ibid 
7 Tusting K. and Barton D. (2003), Models of Adult Learning: A Literature 
Review Leicester, National Institute of Adult Continuing Education NIACE, 8 
8 Piaget criticized the behaviourist research as being authoritarian, seeing the 
learner as a clean slate and not involving the learner. 
9 Dewey J. (1916), Democracy and Education, New York, Macmillan 
10 Neill J., “Introduction to Dewey’s Philosophy of Education”, available at 
http://www.wilderdom.com/experiential/JohnDeweyPhilosophyEducation.html 
accessed on 19 September 2014 

http://www.wilderdom.com/experiential/JohnDeweyPhilosophyEducation.html
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It supports a holistic form of education in which law students learn 

both the theory and practice of law in order to be relevant in the 

society. Learning by doing equips students with competences and 

skills needed in professional practice. Learning is a social activity 

which is contextually situated in an experiential law clinic setting 

as well as other clinical legal education methodologies. Phillips 

comments on the emphasis on learners’ active participation and the 

heightened recognition given to the social nature of learning.11The 

law clinic is an experiential laboratory which helps students learn 

actively and develop competencies which will be applicable in 

professional legal practice. Students socially construct meaning 

using previous knowledge acquired from substantive law and apply 

this to hands-on live or simulated cases.  

Clinical legal education provides an ample opportunity for students 

to practice as lawyers with the support of academic staff as clinical 

supervisors and in which reflective and critical analysis of their 

experiences can take place. Law clinics tend to be situated within 

the social constructivist paradigm which provides opportunities for 

students to collaborate and interact with one another in small 

groups or firms, with emphasis on problem solving and critical 

thinking, development of lifelong learning skills and professional 

values as well as the atmosphere to regularly reflect on their 

                                                           
11 Phillips D. C. (1995), “The Good, The Bad, And The Ugly’: The Many Faces 
Of Constructivism” 24(7) Educational Researcher 5-12 
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experience in the clinic. Socio-constructivist views of student 

learning suggest that learners’ active and interdependent 

involvement in undertaking a task leads to more effective 

learning.12 

Contemporary educational goals focus more on the development of 

competent students and future employees. It is widely 

acknowledged that in order to fulfil the objective of education, 

there must be a co-relation between instruction, learning and 

assessment.13 In relation to assessment, assessments and their 

outcomes are constructed in the social interactions of students with 

their day-to-day assessment tasks.14 A student’s performance in a 

given task is affected through interaction, support and good 

formative feedback. Ecclestone argues that any method of 

assessment can be used either formatively or summatively 

depending on the reason for the assessment.15 He views assessment 

as a process of constructing and re-constructing ideas about the 

                                                           
12 Dickinson L. (1995), “Autonomy and Motivation: A Literature Review” 23 
System 2, 165 
13 Gulikers, J. T. M., Bastieaens, T. J. and Kirschner, P. A. (2004), ‘A Five-
Dimensional Framework for Authentic Assessment’, 52 Educational 
Technology Research and Development 67 as quoted by Biggs, J. (1996) 
Enhancing Teaching Through Constructive Alignment, 32 Higher Education 
347-364. 
14 Torrance, H. and Pryor, J. (1998), Investigating Formative Assessment: 
Teaching, learning and Assessment In The Classroom Buckingham Open 
University Press, 131. 
15 Ecclestone, K. (1996), How To Assess The Vocational Curriculum London, 
Kogan Page, 15. 
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knowledge and skills being assessed.16 From a constructivist 

paradigm, learning outcomes and processes of assessment are 

affected by the context, the student’s perception, the relationship 

between the assessor and the student as well as perceptions about 

the purpose of assessment.17 These interactions have an impact on 

student learning.18 

D’Angelo and others identify five instructional approaches along 

the constructivist lines.19 First is the case based learning which is 

used within small groups and uses real-life examples to build 

knowledge by resolving questions about a specific case.20 This is 

the case method approach pioneered by Christopher Langdell, used 

in some law schools especially in America for judicial reasoning 

and to provoke learning.  It helps to develop knowledge and also to 

promote reflection. Second is discovery learning, where students 

learn through hands-on discovery with little supervision. Third is 

inquiry based learning where students play a scientific role of 

formulating questions, designing informative investigations, 
                                                           
16 Ecclestone, K. (1996), How To Assess The Vocational Curriculum London, 
Kogan Page, 163. 
17 Ibid 164 
18 Torrance, H. and Pryor, J. (1998), Investigating Formative Assessment: 
Teaching, Learning and assessment in the Classroom Buckingham, Open 
University Press, 15. 
19 D’Angelo, C., Touchman S., Clark, D., O’Donnell, A., Mayer, R., Dean, D. 
and Hmelo-Silver, C., “Constructivism” available at 
http://www.education.com/print/constructivism/ accessed on 19 September, 
2014 
20 Herreid, C.F. (1997), “What Is A Case?” 27(2) Journal of College Science 
Teaching 92-94. 

http://www.education.com/print/constructivism/
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analyzing patterns, drawing inferences, accessing evidence in 

responding to questions, formulating explanations from evidence, 

connecting explanations to knowledge, and communicating and 

justifying claims and explanations. Fourth is the use of problem 

based learning which is becoming increasingly popular within law 

schools. It is a constructivist approach to instruction in which 

students take responsibility for their own learning and for the 

collaborative group by being actively engaged in self-directed 

learning and reflection. Lastly is project based learning using 

physical or computer models, exhibits, websites to provide 

opportunities for students to become engaged in their own learning 

as they create meaningful artefacts.21 

There are different forms of constructivism with different founders 

and advocates focusing on either the sociological or psychological 

divide but all concur that the meaning of knowledge is actively 

constructed in the human mind. Whereas Piaget’s work developed 

from cognitive psychology, social constructivism focuses on how 

the development of that formal knowledge has been created or 

determined within power, economic, social and political forces. 

Cognitive constructivism focuses on individual learners. 

Proponents such as Piaget, Bruner, Ausubel and von Glaserfeld 

                                                           
21 D’Angelo, C., Touchman S., Clark, D., O’Donnell, A., Mayer, R., Dean, D. 
and Hmelo-Silver, C, “Constructivism” available at 
http://www.education.com/print/constructivism/ accessed on 19 November, 
2014 

http://www.education.com/print/constructivism/
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emphasize the learner-centred and discovery-oriented processes 

and argue that knowledge is individually constructed.22 Social 

constructivism emphasizes interaction with other people.23 It is 

derived from the work of Vygotsky and other proponents such as 

Kuhn, Greeno, Lave, Simon, and Brown who concur that learning 

is a situation specific and context-bound activity and that learners 

appropriate knowledge through interaction with their immediate 

environment.24 The law clinic can be said to be a community of 

practice located within the socio-constructivism as learning take 

place through social engagements between staff and students. The 

clinic affords the opportunity for this interactive learning. 

Vygotsky emphasizes the social and community context of all 

learning which requires that all knowledge must be incorporated 

into experience through social behaviours at school, at home or 

with peers.25 In other words, that an individual’s learning is a 

function of his social life.26 He examined the way in which 

                                                           
22 Hua Liu, C. and Matthews, R. (2005), “Vygotsky’s Philosophy: 
Constructivism and its Criticisms Examined”  6 International Education Journal 
387 
23 Tusting, K. and Barton, D. (2003), Models of Adult Learning: A Literature 
Review Leicester, National Institute of Adult Continuing Education NIACE, 14 
24 Hua Liu, C. and Matthews, R. (2005), “Vygotsky’s Philosophy: 
Constructivism and its Criticisms Examined” (2005) 6 International Education 
Journal 388 
25 Vygotsky L. S. (1978), Mind in Society as cited in MacFarlane, J. (1992), 
“Look before You Leap: knowledge and Learning in Legal Skills Education” 19 
Journal of Law and Society 305 
26 Tomlinson, P., Dockrell, J., and Winne, P. (eds) (2005), Pedagogy- Teaching 
for Learning Monograph Series II: Psychological Aspects of Education British 
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learning takes place within social relations and he developed the 

concept of the ‘zone of proximal development’ which lays 

emphasis on the role of a more knowledgeable person who could 

be a teacher, parent or peer.27 The psychological/cognitive 

approach focuses on the ways in which meaning is created within 

the individual mind and how shared meaning is developed within 

the group process.28  

Lave and Wenger promoted the concept of situated learning in 

different contexts and argue that learning is a social act that occurs 

on a daily basis and is situated in distinct contexts through 

‘communities of practice’.29 Communities of practice have a 

shared interest, passion and commitment and involve active 

engagement and interaction between members. Lave and Wenger 

explain that success in a given context depends on how well 

individuals integrate and learn to be skilled in that given context 

beginning at the periphery and then becoming competent learners. 

They argue that we participate within frameworks that already 

possess structure and ‘the purpose is not to learn from talk but to 

                                                                                                                                  
Journal of Education psychology, Leicester, The British psychological Society, 
174. 
27 Pollard A. (2001), “Towards a new Perspective on Children’s Learning?” in 
Janet Collins, J. Insley, K. and Soler, J., (eds), Developing Pedagogy: 
Researching Practice London, Paul Chapman Publishing, 6 
28 Phillips, D. (ed) (2000), Constructivism in Education (Chicago, University of 
Chicago Press) cited in Virginia Richardson, “Constructivist Pedagogy” (2003) 
105 Teachers College Record 1624 
29  Tusting, K. and Barton D. (2003), Models of Adult Learning: A Literature 
Review Leicester, National Institute of Adult Continuing Education NIACE, 17 
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learn to talk to legitimise one’s position in a community’.30 This 

implies that we should refocus emphasis on social engagements in 

order to consider how learners become active participants in these 

communities. Lave and Wenger used five ethnographic case 

studies of apprenticeship which can be related to a law clinic’s 

practical form of learning albeit in a formal setting. A law clinic is 

a form of ‘community of practice’ providing legitimate peripheral 

participation. It is a contextualized setting for learning which 

challenges any de-contextualized model.31 

A criticism of constructivist learning theory is that by emphasizing 

individual or social community construction of learning, the 

conclusion of individual or community idiosyncrasy is drawn. 

Kirschner and others view constructivist approaches such as 

problem based learning as ‘unguided methods of instruction’ and 

argue for better structured approach to learning.32  Another 

criticism put forward by Phillips is that constructivism has a 

sectarianism ideology or quasi-religious aspect.33 However, this is 

seen in a positive light by Hua Liu and Mathews as being an aim of 

                                                           
30 Lave, J. and Wenger, E. (1991), Situated Learning: Legitimate Peripheral 
Participation, Cambridge, Cambridge University Press 
31 Tusting, K. and Barton, D. (2003), Models of Adult Learning: A Literature 
Review, Leicester, National Institute of Adult Continuing Education NIACE, 18 
32 Stewart, M. (2012), “Understanding Learning: Theories and Critique” in 
Lynne Hunt and Denise Chalmers, University Teaching in Focus: A Learning-
Centred Approach Melbourne, ACER Press, 11 
33 Phillips, D. C. (1995), ‘The Good, The Bad, And The Ugly’ 24 Educational 
Researcher 5 
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constructivism to prescribe the ‘truth’ about human epistemology 

and about the universe as the object of knowing.34 Much of the 

criticism of constructivism is in part due to confusion and 

polarisation of the dualist positions within the constructivist 

literature.35 

Richardson points to current interest in constructivist pedagogy 

which focuses on a shift from how individual students learn to 

ways of facilitating that learning either individually or in groups. It 

could be done through various means and one which is 

significantly related to law clinics is the provision of opportunities 

for students to determine, challenge, change or add to existing 

beliefs and understandings through engagement in structured 

tasks.36  

 

 
                                                           
34 Hua Liu, C. and Matthews, R. (2005), “Vygotsky’s Philosophy: 
Constructivism and its Criticisms Examined” 6 International Education Journal 
388 
35 Liu and Mathews highlight critics who identify the extreme tendency in 
constructivist theories but also make the same mistakes of looking at the 
relationship between the mind and body, between human beings and the world 
through the same lens of separatism. See Hua Liu, C. and Matthews R. (2005), 
“Vygotsky’s Philosophy: Constructivism and its Criticisms Examined” 6 
International Education Journal 386-399. See also Cole, M. and Wertsch, J. V. 
“Beyond the Individual-Social Antimony in Discussions of Piaget and 
Vygotsky” (2004) <http://www.massey.ac.nz/~alock/virtual/colevyg.htm> 
accessed on 18 March, 2013 ; Kuhn (1992) 
36 Richardson, V. (2003), “Constructivist Pedagogy” 105 Teachers College 
Record 1626 

http://www.massey.ac.nz/~alock/virtual/colevyg.htm
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Reflection in Pedagogy 
Dewey is a major proponent of reflection who inspired many 

others such as Lewin, Piaget, Mezirow, Schon and Kolb. 

Mezirow’s emphasizes the role of reflection in his transformative 

learning theory as it focuses on the thinking processes which occur 

when a person examines existing understanding resulting in a 

change in perspective.37 Freire views this form of education as a 

liberating process which helps learners discover themselves and 

achieve their full potential.38 Schon developed the notion of the 

‘reflective practitioner’ with emphasis on reflective analysis of 

experience and on highly developed and sophisticated tacit 

knowledge.39 Although the term ‘reflective practitioner’ was 

coined by Schon, reflection had already been entrenched in 

educational theory.40 Reflection impacts on the learning process by 

helping students to develop a critical attitude and the self 

evaluation of their work.41 

Kolb defines learning as ‘a process whereby knowledge is created 

through the transformation of experience’.42 Kolb’s four-stage 

                                                           
37 ibid 
38 Javis, P. (2004), Adult Education and Lifelong Learning, 3rd edn London, 
RoutledgeFalmer, 120 
39 Mezirow, J. and Associates (2000), Learning as Transformation: Critical 
Perspectives on a Theory in Progress San Fransisco, Jossey-Bass 10. 
40 Caroline Maughan and Julian Webb, Lawyering Skills and The Legal Process 
(2nd edn Cambridge University Press: 2005) 37 
41 ibid 
42 Kolb, D. (1984), Experiential Learning: Experience As The Source of 
Learning and Development New Jersey, Prentice Hall, 38. 
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model of experiential learning involves a reflective feedback 

session. He claims not to develop another theory of learning but to 

advocate through experiential learning theory ‘a holistic integrative 

perspective on learning that combines experience, perception, 

cognition and behaviour’.43 A critical evaluation of Kolb’s four-

stage model shows that he is actually constructing his own theory. 

His research focused on group reflective interaction as the object 

of analysis, discussion of the recollections of the group members, 

individualization of experience which is similar to Lewin’s action 

research and the concept of experience which is tied to humanistic 

anthropology and values.44 He states that, 

Learners, if they are to be effective, need four 
different kinds of abilities- concrete experience 
abilities (CE), reflective observation abilities (RO), 
abstract conceptualizing abilities (AC) and active 
experimentation abilities (AE).That is they must be 
able to involve themselves fully, openly and without 
bias in new experiences (CE). They must be able to 
reflect on and observe their experiences from many 
perspectives (RO). They must be able to use these 
theories to make decisions and solve problems 
(AE).45 

                                                           
43 Ibid 21 
44 Miettinen, R. (2000), “The Concept Of Experiential Learning and John 
Dewey’s Theory of Reflective Thought and Action”, 19 International Journal of 
Lifelong Learning 58-60 
45 ibid n41 
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Situating the Pedagogic Theory 
Pedagogy is often referred to as the activities of educating, or 

instructing or teaching, the activities that impart knowledge or 

skill.46 Many scholars view pedagogy as a theory of teaching rather 

than a theory of learning.47 Albeit, theories of teaching and 

learning are closely related as effective teaching cannot take place 

until we understand how human beings learn.48 Abiko confirms 

that teaching methods may include methods to promote learning.49 

Alexander defines pedagogy as, 

…the act of teaching together with its attendant 

discourse of educational theories, values, evidence 

and justifications. It is what one needs to know, and 

the skills one needs to command, in order to make 

                                                           
46 Pedagogies in Higher Education available at 
www.actionresearch.net/living/farren/ch3.pdf accessed on 5 September 2014 
47 Email exchange between author and Reimann, N. on 27 March, 2013 
48 ibid 
49 Abiko T. (2012), “A Response From Japan To TLRP’s Ten Principles Foe 
Effective Pedagogy” in James, M. and Pollard, A. (eds) Principles For Effective 
Pedagogy Oxon, Routledge, 90 

http://www.google.co.uk/imgres?start=171&hl=en&biw=1280&bih=929&tbm=isch&tbnid=5OjXdGaVLOd47M:&imgrefurl=http://158.132.155.107/oess/POSH/Student/Learn/Learning_to_learn.htm&docid=yOM5CQC9u_5LqM&imgurl=http://158.132.155.107/oess/POSH/Student/Learn/tut15a.gif&w=452&h=229&ei=_UpMUYC0DcLb0QXV2YGADg&zoom=1&ved=1t:3588,r:71,s:100,i:217&iact=rc&dur=1116&page=8&tbnh=160&tbnw=316&ndsp=26&tx=191&ty=81
http://www.actionresearch.net/living/farren/ch3.pdf
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and justify the many different kinds of decisions of 

which teaching is constituted.50 

Alexander’s definition was adapted by the UK government in 2007 

where pedagogy was defined as, 

… the act of teaching, and the rationale that 

supports the actions that teachers take. It is what a 

teacher needs to know and the range of skills that a 

teacher needs to use in order to make effective 

teaching decisions.51 

The word pedagogy is derived from the Greek word paidagogeo 

which literally means ‘lead the child’.52 This implies that pedagogy 

relates to educating children which could be argued to be different 

from adult learning. Rogers shows the significance of experiential 

learning for adults as they learn effectively when their learning is 

related to past, present and future experience.53 This seems to be 

the reason why Knowles proposed ‘a new label and a new 

                                                           
50 Alexander R. (2008), Essays On Pedagogy Oxon, Routledge, 47. 
51 Ibid. See also National Primary and Secondary Strategies of the Department 
for Education and Skills, Pedagogy and Personalization (2007), London, DfES, 
London. 
52 Rosch, D. M. and Anthony, M. D. (2012), Leadership Pedagogy: Putting 
Theory to Practice” 140 New Direction for Student Services DOI: 
10.1002/ss.20030  
53 Rogers, J. (1973), Adult Learning in MacFarlane, J. (1992), “Look before You 
Leap: knowledge and Learning in Legal Skills Education” 19 Journal of Law 
and Society 308 
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technology’ of adult learning called ‘andragogy’ to make a 

distinction from children learning.54  

Andragogy is based on the underlying principle that the adult 

learner is a self-directed person as opposed to pedagogy which he 

views as teacher-directed. It also takes into account the fact that the 

adult is internally motivated with previous experiences and has a 

readiness to learn. Knowles puts it succinctly when he stated that, 

‘I have described this faith in the ability of the individual to learn 

for himself as the theological foundation for adult education’.55  

Although earlier writings by Knowles tended to show a clear 

distinction between pedagogy and andragogy, he later admitted 

that different models of teaching and learning are appropriate to 

different situations.56 His assumptions have been criticised and can 

also be true of children.57 This seems to suggest that pedagogical 

principles can be applied in adult learning depending on the 

module outcomes. Knowles also agreed that andragogy is not 

necessarily a theory of adult learning but ‘a model of assumptions 

                                                           
54 Knowles, M. S. ‘Andragogy Not Pedagogy’ (1968) 16 Adult Leadership 351 
55 Ibid 
56 Tusting, K. and Barton, D. (2003), Models of Adult Learning: A Literature 
Review Leicester, National Institute of Adult Continuing Education NIACE. 
57 Merriam shows that some children are very independent, highly motivated 
and could have more life experiences than some adults. See Merriam, S. B. (ed) 
(2001), The New Update on Adult Learning Theory (89 New Directions For 
Adult and Continuing Education, San Fransisco, Jossey-Bass 5 
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about learning or a conceptual framework that serves as a basis for 

an emergent theory’.58 

Pratt agrees with the contribution of andragogy in aiding our 

understanding of adult as learners, however he notes that it has not 

achieved the status of ‘a theory of adult learning’ as it has not 

achieved much in clarifying our understanding of the process of 

learning.59 Day and Basket put it succinctly that: 

Andragogy is not a theory of learning, but is an 

educational ideology rooted in an inquiry-based 

learning and teaching paradigm- and should be 

recognized as such… It is not always the most 

appropriate or the most effective means of 

educating. This distinction between andragogy and 

pedagogy is based on an inaccurately conceived 

notion of pedagogy.60 

It has also been criticised for not paying attention to the context in 

which learning takes place. Hanson argues that a separate theory of 

                                                           
58 Sharan B. Merriam, “Andragogy and Self-Directed Learning: Pillars of Adult 
Learning Theory” in Sharan B. Merriam (ed), The New Update on Adult 
Learning Theory (89 New Directions For Adult and Continuing Education, 
Jossey-bass: 2001) 5 
59 Pratt, D. D. (1993), “Andragogy After Twenty-Five Years”, in S. B. Merriam 
(ed.) Update on Adult Learning Theory, New Directions For Adult and 
Continuing Education, no. 57, San Francisco, Jossey-Bass 21 
60 Day, C. and Basket, H. K. (1982), “Discrepancies Between Intentions And 
Practice: Re-examining Some Basic Assumptions About Adult And Continuing 
Professional Education” 1 International Journal of Lifelong Education 150 
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adult learning is uncalled for as there is no significant difference 

between adults and children learning except in terms of context, 

culture and power.61 She criticised andragogy as being a form of 

abstract individualism rather than an engagement with learners 

themselves within their real life situation.62 Shor and Freire also 

challenged this form of self-directed learning in which the tutor is 

seen as a resource person and a mentor-on-demand when the 

student asks for something.63 Sandlin’s content analysis of various 

critique of andragogy revealed five main interrelated issues: that 

andragogy fails to acknowledge that knowledge is inherently value 

laden and serves to socialize and shape behaviour; it promotes a 

generic adult learner as universal with white middle-class values; it 

ignores other ways of knowing and silences other voices; it ignores 

the relationship between self and society; and it is reproductive of 

inequalities and supports the status quo.64  

The characteristics of andragogy relevant to legal education has 

been summarized by Bloch to include; the need for adults to be 
                                                           
61 Hanson, A. (1996), “The Search For A Separate Theory of Adult Learning: 
Does Anyone Really Need Andragogy?” in Edwards, R., Hanson, A. and 
Raggat, P., (eds) (1996) Boundaries of Adult Learning London, Routledge, 
London as cited in Tusting, K. and Barton, D. (2003), Models of Adult Learning: 
A Literature Review, Leicester, National Institute of Adult Continuing Education 
NIACE, 24 
62 Ibid 103 
63 Shor, I. and Freire, P. (1987), “What Is The Dialogical Method Of Teaching?” 
Journal of Education 169(3) 11-31 
64 Sandlin, J. (2005), “Andragogy and Its Discontents: An Analysis of 
Andragogy from Three Critical Perspectives” 14 PAACE Journal of Lifelong 
Learning 27 
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self-directed in their learning; the need to draw on accumulated 

knowledge and past experience; the need to relate tasks directly to 

preparation for future and social and professional roles; and the 

need to use new knowledge immediately, in order to facilitate the 

process of relating it to information gathered from previous 

experience.65 MacFarlane contrasts adult and child learning 

behaviours when she argues that child development psychologists 

have demonstrated that children tend to store knowledge and use it 

for a future advantage whereas mature learners more often 

accumulate new levels of information which build on the old.66 

 

The Litmus Test of Purpose 
Savicevic does not focus on the name of the concept but on the 

purpose which is the ‘understanding of the position of a grown 

person in the process of education’.67 A study by Lorge found out 

that adults up to age of seventy could learn as well as younger 

adults and more importantly, most of the research in aspects of 

human learning since the 1950s has not differentiated adults from 

                                                           
65 Bloch, F. (1982), “The Andragogical Basis of Clinical Legal Education” 35 
Vanderbilt Law Rev. 321 
66 MacFarlane, J. (1992), “Look before You Leap: knowledge and Learning in 
Legal Skills Education” 19 Journal of Law and Society 308 citing the work of 
Piaget, J. (1971), Science of Education and Psychology of The Child  
67 Savicevic, D. M. (1998), “Understanding Andragogy In Europe and America: 
Comparing and Contrasting” in J. Reischmann, B. Michal, and J. Zoran (eds), 
Comparative Adult Education: The Contribution of ISCAE to an Emerging Field 
of Study, Ljubljan, Slovenia: Slovenian Institute for Adult Education, 114 
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children.68 Insights about adult learning were extrapolated from 

research with children or research that placed adults under the 

same conditions as children.69 Debates surrounding the separation 

of adult and child learning made Knudson to develop the concept 

of ‘humanagogy’ which embraces all forms of learning and is: 

A theory that takes into account the differences 

between people of various ages as well as their 

similarities. It is a human theory of learning not a 

theory of ‘child learning’, ‘adult learning’ or 

‘elderly learning’. It is a theory of learning that 

combines pedagogy, andragogy and gerogogy and 

takes into account every aspect every aspect of 

presently accepted psychological theory.70 

Knudson’s concept was not widely embraced as the process is still 

the same and humanagogy is not different from the processes 

discussed above.71 Houle, Knowles mentor laid to rest debates 

between adult and child learning when he stated, 

                                                           
68 Merriam, S. B. (2001), “Andragogy and Self-Directed Learning: Pillars of 
Adult Learning Theory” in Sharan B. Merriam (ed), The New Update on Adult 
Learning Theory (89 New Directions For Adult and Continuing Education, San 
Fransisco, Jossey-Bass,) 4 
69 ibid 
70 Javis P. (2004), Adult Education and Lifelong Learning, 3rd edn London, 
RoutledgeFalmer, 127 
71 ibid 
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Education is fundamentally the same wherever and 

whenever it occurs. It deals with such basic 

concerns as the nature of the learner, the goals 

sought, the social and physical milieu in which 

instruction occurs, and the techniques of learning or 

teaching used. These and other components may be 

combined in infinite ways…. Andragogy remains as 

the most learner-centred of all patterns of adult 

educational programming’.72 

However, as it’s the same pedagogic principles which apply in 

adult learning, this paper will retain the use of the word 

pedagogy.73 Writers such as McLean, Freire, Apple and Giroux use 

the term ‘university pedagogy’ and apply the concept of pedagogy 

holistically without reference to age but to a way of learning.74 

Habermas further explains that it means equipping students with 

attributes and attitudes relevant to a professional career.75 Giroux 

                                                           
72 Houle, C. O. (1996), The Design of Education 2nd edn San Fransisco, Jossey-
Bass as cited in Merriam, S. B. (ed), The New Update on Adult Learning Theory 
(89 New Directions For Adult and Continuing Education, Jossey-bass: 2001) 6 
73 Javis, P. (2004), Adult Education and Lifelong Learning 3rd edn London, 
RoutledgeFalmer, 124 
74 McLean M. (2006), Pedagogy and The University: Critical Theory and 
Practice, London, Continuum, 3 
75 Habermas, J. (1971), Towards a Rational Society: Student Protest, Science 
and Politics, trans. Shapiro, J. J. Boston: Beacon Press, 2  
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views this form of pedagogy as a type of justice in the sense that 

this form of learning ‘emancipates’ students.76  

In Constructivist Pedagogy there is a shift from grading to 

assessing. By de-emphasizing grades, there is more focus on 

formative feedback and assessment for learning purposes. There is 

move away from standardized assessments which are more related 

to conventional examinations, to authentic assessments that are 

more practice based. There is active engagement of the learner 

rather than passive learning through meaningful and challenging 

learning. There is a shift from transmission of knowledge to 

construction of knowledge, from direct instruction to inquiry and 

independent projects.77  

James and Pollard summarizes the key principles which justifies an 

effective pedagogy as firstly under their theme of educational 

values and purposes, pedagogy must incorporate learning 

outcomes that will develop students intellectually and help them 

participate as active citizens. Secondly, as regards curriculum, 

pedagogy and assessment, pedagogy must have the ability to 

engage learners with the big ideas, key processes, modes of 

discourse, ways of thinking and practising, attitudes and 

relationships; that pedagogy needs to take into consideration what 
                                                           
76 Giroux H. (2011), On Critical Pedagogy New York, Continuum.  
77 Spencer, J., “Constructivism: Introduction” viewed from site 
<http://teachercommons.blogspot.co.uk/2008/04/constructivism-
introduction.html> accessed on 19 September, 2014 

http://teachercommons.blogspot.co.uk/2008/04/constructivism-introduction.html
http://teachercommons.blogspot.co.uk/2008/04/constructivism-introduction.html
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the learner knows already as this will help facilitators plan their 

next steps; the provision of activities and structures of intellectual, 

social and emotional support to help learners to move forward in 

their learning; assessment must be congruent with learning through 

the design and implementation of valid assessment that is aligned 

to learning outcomes. Lastly with reference to personal and social 

processes and relationships, effective pedagogy promotes the 

learner’s active involvement, encourages learners to build 

relationships and communication with others for both formal and 

informal learning. 78 

 

Conclusion 
My conclusion is that the principles of pedagogy are applicable to 

adult learners as they are to children. It emphasizes active learning 

which makes it a social activity giving students the opportunity to 

reflect on their learning. Andragogy which is equally relevant 

helps to make students’ self-directed learners and are less 

dependent on the teacher who becomes more of a facilitator. 

In the law clinic context this will relate to the role of the staff 

supervisors in helping students learn by utilizing an effective set of 

experiential teaching methods during supervision, having explicit 

                                                           
78 James, M. and Pollard, A. (2012), “TLRP’s Ten Principles For Effective 
Pedagogy: Rationale, Development, Evidence, Argument and Impact” in James, 
M. and Pollard, A. (eds) Principles For Effective Pedagogy Oxon, Routledge, 
14-30 
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student outcomes with relate to the assessment.79 In addition to the 

educational values acquired through the vehicle of the law clinic, 

the clinic aims to promote social justice through its provision of 

legal aid to less advantaged citizens. This is also in line with the 

tenets of pedagogy which aims at changes in society in the 

direction of social justice.80  

 

 

 

 

 

 

 

 

 

 

                                                           
79 Rosch, D. M. and Anthony, M.D. (2012), “Leadership Pedagogy: Putting 
Theory To Practice For Student Leadership Education”. In Developing Student 
Leadership Capacity: New Directions For Student Services. 
80 McLean, M. (2006), Pedagogy and The University: Critical Theory and 
Practice, London, Continuum, 1 
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Abstract  
The work aims to discuss the institution of the rights of the poor as 

a guarantee of access to justice in civil cases in the Polish legal 

system as a reflection of European standards of the right to justice. 

This is discussed with particular reference to the jurisprudence of 

the European Court of Human Rights. Authors defined conditions 

and constraints shaping the regulations and functioning of the 

rights of the poor in practice, taking into account the specificity of 

Polish solutions. At the same time they indicated and characterised 

two components of the Polish model of these rights: exemption 

from court costs by virtue of a court ruling and legal assistance ex 

officio. Authors highlighted the significance of the rights of the 

poor as a factor shaping a proper balance between the issue of the 

paid nature of the judiciary; as a factor, among others, 

counteracting barratry, and the closing of access to justice to 

particular entities due to their financial situation and income. In 
                                                           
Department of Civil Procedure, Faculty of Law, University of Szczecin, ul. 
Narutowicza 17A 70-240 Szczecin Poland 
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this context, the study signalled the problem of responsibilities of 

state authorities, including those as to prevent legal exclusion that 

may institute an element of or even a factor leading to social 

exclusion. 

 

Introduction 
One of the main intentions of the democratic rule of law is to 

provide real access to the judiciary to all entities that require it. 

The problem of payment resulting primarily from costs involved in 

its operation cannot be overlooked in this context. It is rational, in 

principle that activities of judicial bodies engaged to resolve 

private interests of the parties in the scope of civil cases should be 

co-financed by those entities that instituted these actions by their 

motion or lawsuit. However, for the access to justice to have not 

only a formal character, the situation cannot be simplified in a way 

that will condition the possibility of using the judiciary on the 

financial situation of those seeking protection. It becomes clear 

that access to justice must not be closed for indigent people who 

for this reason could not vindicate their rights against other 

entities, nor adequately defend their rights against the claims of 

others. 

 

Individual exemption from court costs in a given case and possible 

availability of the services of a professional representative ex 

officio became an institution facilitating indigent person’s access to 
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justice, to pursue the rights they are eligible for. There are two 

components of the so-called rights of the poor. These rights, in 

addition to the already identified social function, perform other, 

equally important, functions. First, the procedural function 

expressed in its impact on the course of civil proceedings, 

including the participation of a professional representative. 

Second, the fiscal function resulting from the fact that the scope of 

application of the rights of the poor substantially influences the 

level of state spending for the maintenance of the judiciary and, on 

the other hand, the level of income, that has its source also in court 

fees1. 

 

The costs of pursuing claims or the protection of rights are often 

enough the biggest obstacle in the full use of the route of a civil 

suit, hence the multi-dimensional treatment of the institution of the 

rights of the poor as a social, procedural and fiscal problem. 

 

In the light of this, one must assume that bearing court costs needs 

to be considered a rule for the functioning of the justice system. On 

the other hand, granting of rights of the poor needs to be regarded 

exclusively as an extraordinary solution. Therefore, exemption 

                                                           
1. Koredczuk, J. (2005), "Bezpodstawność powództwa, a prawo ubogich w 
procesie cywilnym okresu międzywojennego” [“Groundlessness of court actions 
and the rights of the poor in the civil process in the interwar period”] 2758 
Studia historyczno-prawne [Historical and legal studies], Acta Universitatis 
Wratislaviensis. Prawo [Law] CCXCIV, pp. 215-216. 
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from court costs as such, should be used as a break from the rule in 

order to implement the right to access to justice for the poor, 

opening before them broader perspectives of vindicating or 

defending their rights in court. 

 

It is worth noting that high costs of proceedings as an expression of 

limiting the right to courts have also become subject of work of the 

Council of Europe, an organisation with highly significant 

achievements in the field of the development of human rights 

standards, including access to justice. Within the framework of the 

Committee of Ministers, the Resolution (78) 8 on legal aid and 

legal consultation was adopted. In this document, it was considered 

key to take all necessary measures to eliminate economic barriers 

impeding access to justice. It was also indicated that the 

introduction of the social welfare system is not only an act of 

charity, but above all an obligation incumbent on the society as a 

whole. According to this document, any person who encounters 

obstacles of an economic nature in the pursuit and defence of 

his/her rights and interests before bodies of the administration of 

justice, also adjudicating in civil matters, should enjoy the right to 

necessary legal assistance. State support should be adjusted in such 

a way as to cover all necessary costs incurred in connection with 

the proceedings, including all kinds of fees, compensation of 

employees of these institutions, spending on expert opinions and 

other costs. Furthermore, this assistance should also include 
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exemption from the deposit or from the submission of the deposit 

to secure costs and fees. According to this document, the State 

should also provide for the possible enjoyment of the requisite 

legal consultation on all matters related to the defence of rights and 

interests, to the extent that is adequate for a person in a difficult 

living situation. 

 

Moreover, the Committee of Ministers of the Council of Europe 

also adopted a recommendation which addressed, among others, 

the issue of growing procedural costs (Said Resolution of the 

Committee of Ministers)2. This document recommended, in 

addition to measures aiming to rationalise the costs of the 

judiciary, the dissemination of a system of security measures in the 

scope of legal protection allowing reduction of the risk of high 

costs of proceedings for persons pursuing their rights in a civil 

court. 

 

Also on Polish ground the issue is widely considered. It is worth 

noting that one of the essential elements of the Polish 

understanding of the rights of the poor is the interpretation of 

access to justice stemming from judgements of the Polish 

Constitutional Court. The Court attaches great importance to the 

                                                           
2 The text in Polish available in the publication: J. Brol, M. Safjan (1994) 
Koszty sądowe w sprawach cywilnych. Raport z badań [Court costs in civil 
cases. Report from research], Warsaw1994, p. 121 et seq.. 
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right to access to justice which, as an effective and efficient right 

and not illusory or theoretical, cannot be purely a formal right.3 

Providing in the national law, from both the formal and material 

perspective, an institution safeguarding problem-free access to 

justice for the poor, serving to ensure that cases involving their 

civil rights and obligations are properly examined, constitutes a 

very important State duty4. The right to justice is the entitlement of 

and should be available to everyone regardless of their living 

situation, thus expressing equality before the law, in this case - 

equal access to justice. For this reason, any deprivation or 

restriction of the right to justice is considered by the Constitutional 

Tribunal as a violation of Art. 6 of the European Convention for 

the Protection of Human Rights and Fundamental Freedoms5. 

 

 A certain stage of implementation of these standards is now 

functioning in Poland in the form of a subjective and objective 

scope of the rights of the poor, also in civil cases. However, one 

may see that it is not yet fully formed, due to the fact that it is still 

focused only on the court stage of pursuing civil-and-legal claims, 

                                                           

 For instance Constitutional Tribunal judgement of 18.01.2013 , K 18/10, OTK-
A 2013, issue 1,item. 2; Constitutional Tribunal judgement of 21.04.2009., 
K6/08, OTK-A 2009, issue 4,item. 52. 
4 Kałduński, M.M. (2003), "Prawo ubogich w postępowaniu 
wieczystoksięgowym na tle prawa do sądu w prawie polskim i europejskim" 
[“The rights of the poor in the land registry procedure against the background of 
the right to justice in Polish and European law”] 11 Rejent [Notary], p. 45. 
5 Ibidem. 
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omitting the problem of pre-court free legal aid. The main goal of 

this paper is to present theoretical foundations and practical aspects 

of the functioning of the concept of rights of the poor in the Polish 

legal system as a reflection of European standards of access to the 

courts. 

 

Access to Courts as an Element of the Right to Justice in Civil 
Cases- European Standards 
 

The right to justice is one of the fundamental rights of every 

human being. In the Polish legal order this term is defined in 

various ways, through identifying it, among others, with the right 

to jurisdiction, the right to legal protection, the right to litigation, 

or the right to defend oneself before a court.6 It is therefore the 

right of every individual to pursue claims they are entitled to, in 

court. The regulation of the right to justice and the right to a fair 

trial realised in art. 45 of the Polish Constitution meets the 

standards stemming from Article 6 of the European Convention on 

Human Rights and Fundamental Freedoms. The regulations are 

universal principles according to which the right to a fair trial 

includes: the right to justice, to equality of means, to be heard and 

to a public examination of the case, the right to a trial by an 

                                                           
6 Pietrzykowski, H. (1999), "Prawo do sądu (zagadnienia wybrane) " ["Right to 
justice (selected issues) "] 11-12 Przegląd Sejmowy [The Sejm Review], pp. 3 
and 8.  
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impartial and independent court and the right to a trial within a 

reasonable time.7 

 

The starting point for reflecting on European standards of access to 

courts is the already mentioned Article 6 of the Convention, the 

text of which explicitly acknowledges that access to courts is today 

one of the most important standards which characterise democratic 

legal systems. According to its terms, everyone is entitled to a fair 

and public hearing that concerns him within a reasonable time by 

an independent and impartial tribunal established by law. The right 

to a fair trial is of fundamental importance for the Convention's 

system of human rights as a guarantee of the implementation of the 

rule of law, which is today one of the most important principles 

underlying the Convention. The content of this regulation indicates 

the peculiar duality of structure: on the one hand access to courts, 

and on the other hand - the right to a fair trial. The objective scope 

of the right to a fair trial, out of which the Tribunal clearly derives 

the right of access to courts, consists of two categories of cases and 

two categories of procedural safeguards related to them. These 

guarantees formulate the requirement of independence and 

impartiality of the court, the fairness of the trial, which is regulated 

in detail in art. 6, paragraph 3 of the Convention, and then - the 

                                                           
7 May, J. (2013), Obrona pozwanego w procesie cywilnym przed sądem I 
instancji [Defendant’s defence in a civil suit before a court of first instance], 
Warsaw, Lexis Nexis, p. 78.  
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public character of proceedings with the duty of public 

pronouncement of the judgement and to complete the trial within a 

reasonable time.8 

 

The principle of access to courts, as one of the basic elements of 

the right to justice, is an indispensable element of a fair trial, which 

refers both to the rights and obligations of civil nature, as well as to 

charges in criminal cases. It is not possible to formulate a uniform 

definition, or provide an exhaustive list of cases of civil nature due 

to casuistic treatment of the previously expressed criteria.9  For the 

purposes of this study, the right of access to courts will apply to 

civil cases, which on the basis of Art. 1 of the CCP include cases 

relating to civil, family, welfare, labour and social security law, 

and others transferred to the competence of civil courts (such as 

cases relating to practices restricting competition). Therefore, it is 

possible to understand the term "civil case" in two perspectives: as 

cases which by their essence are civil in nature due to legal 

                                                           
8 Morawska, E.H. and Gałka, K. (2011), Standardy ochrony praw człowieka w 
prawie Europejskiej Konwencji Praw Człowieka. Analiza wiodących spraw 
polskich [Human rights protection standards in the jurisprudence of the 
European Convention on Human Rights. Analysis of leading Polish cases] , 
Warsaw, Ministerstwo Sprawiedliwości [Ministry of Justice], pp. 43-44. 
9 Balcerzak, M. (2005), "Prawo do słusznego procesu – zakres przedmiotowy" 
[‘‘The right to due process – objecective scope’’]  in Gronowska, B., 
Jasudowicz, T., Balcerzak, M., Lubiszewski, M., Mizerski, R. (eds), Prawa 
człowieka i ich ochrona. Podręcznik dla studentów prawa i administracji 
[Human rights and their protection. Textbook for students of law and 
administration], Toruń, TNOiK [Scientific Society For Organization And 
Management], p. 265.  
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regulations of civil, family, welfare and labour law (the so-called 

material approach), and on the other hand – cases that are not 

included in the catalogue of civil cases by nature, but have been 

subjected to the jurisdiction of common civil courts under the law 

(the so-called formal approach). An essential element in 

determining the admissibility of litigation, and as a consequence - 

the possibility of implementation of the right to justice, is therefore 

appropriate determination of the civil nature of the dispute. Even 

though from the wording of Article 6 of the Convention one cannot 

unambiguously derive States' obligation in the scope of resolving 

all civil cases, it does not preclude, however, in certain situations 

and cases, depending on their nature and complexity, that absence 

of such assistance may infringe the right of access to courts.10 This 

is especially true when the party cannot or does not want to use 

alternative methods of resolving such a dispute, e.g. mediation or 

arbitration. 

 

Weighty importance in shaping of this right lies equally in national 

and international regulations, as well as in the jurisdiction of the 

national level and within the activity of judicial bodies of the 

Council of Europe and the European Union, indicating concrete 

possibilities of implementing this right also at the level of civil 

procedure. That being said, a necessary condition for the 

                                                           
10 Morawska, E. H. and Gałka, K. (2011), Standardy ochrony…[Human rights 
protection standards…], op. cit., p. 46. 
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realisation of the right to justice is the possibility of pursuing the 

case before the court as a body of public authority exercising the 

administration of justice. Implementation of this right will not be 

possible, however, without providing effective mechanisms of 

access to courts. R. Stasiak rightly observes, that the right of access 

to courts imposes on public authorities an obligation to ensure the 

possibility of effective exercising of this right, which will not be 

possible without creating a functioning judicial system, with 

clearly set out rules of access to courts. Basic principles of the 

functioning of the judiciary in Poland are defined by the legislature 

in art. 10, paragraph 2 of the Constitution of the Republic of 

Poland, according to which the judicial power in Poland is 

exercised by courts and tribunals, and the system and properties of 

proceedings before them are determined in separate acts of law.11 

For civil cases of crucial importance, there are civil common 

courts of law and the Court of Competition and Consumer 

Protection as a separate organisational unit of the District Court in 

Warsaw. 

 

The European Court of Human Rights has repeatedly stressed in its 

judgements the need to develop by individual States such systems 

that will provide the basis for state bodies to independently carry 
                                                           
11 Stasiak, R. (2009) "Sądownictwo w systemie ochrony praw 
człowieka"["Judicature in the human rights protection system"] in Wacławczyk, 
W. and  Koba, L. (eds.), Prawa człowieka. Wybrane zagadnienia i problemy 
[Human Rights. Selected issues and problems], Warsaw, Wolters Kluwer, p. 424.  
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out the obligations laid down in Art. 6 of the Convention.12 The 

content of this legislation should set out a general framework 

which the state is obliged to maintain in the question of securing 

the citizens' access to courts. From the content of this provision 

one needs to directly derive the right to justice, one of the most 

important aspects of which is the possibility of access to courts. 

The doctrine rightly points out the lack of an absolute nature of the 

discussed regulation, with the possibility of introducing certain 

restrictions on this right. They may not, however, infringe the 

effectiveness of the right to a fair trial as a whole due to the 

importance of access to courts as its component. The provisions of 

the Convention on access to courts on the one hand express the 

basic principle of the right to justice, and on the other – form an 

indicator for the countries that are party to the Convention for 

appropriate application of these provisions on the grounds of 

national law. 

 

Referring to the discussed matter, one should pay special attention 

to the case law of the ECHR. This confirms the absence of 

directive-like and absolute nature of the provisions relating to 

access to courts, while allowing the introduction of the necessary 

restrictions, which have their justification in the time, place and 

                                                           
12 Compare: Bagetta v. Italy judgement of 25.06.1987, A. 119, p. 20; Airey v. 
Ireland judgement of 13.05.1980 r., A. 032, p. 24;  Artico v. Italy judgement of 
13.05.1980 r., A. 037,  p. 33 
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specially-tailored needs and capabilities of the society. The Court 

has repeatedly voiced in its judgements that the right of access to 

courts requires taking specific actions by the state, which will be 

realised in the form of appropriate regulations.13 At the same time 

the Court draws attention to the use by the States of some margin 

of discretion in the scope of shaping of the legal framework 

relating to access to courts.14 Certainly this approach is relevant in 

view of the diverse administrative structure of States, the degree of 

wealth of citizens, the extent and types of welfare benefits and 

other aspects that make up the diversity of conditions of access to 

courts in each country. 

 

It would be erroneous to interpret the content of Art. 6 of the 

Convention and unequivocally perceive it as a guideline of vague 

nature, removed from the case-law of the Court, as its decisions 

include recognition of Member States activities as conflicting with 

general provisions of the Convention. It needs to be kept in mind 

that the Court makes a final assessment of whether the 
                                                           
13 Nowicki, M. A. (2010), "Komentarz do art. 6 Konwencji o ochronie praw 
człowieka i podstawowych wolności" ["Commentary to art. 6 f the Convention 
for the Protection of Human Rights and Fundamental Freedom"’] in Nowicki, 
M. A. (ed.), Wokół Konwencji Europejskiej. Komentarz do Europejskiej 
Konwencji Praw Człowieka [Around the European Convention. Commentary to 
the European Convention on Human Rights], Warsaw, LEX. 
14 Compare: Zvolský and Zvolská v. Czech Republic judgement of 12.11.2002, 
Chamber (Section II), Complaint no 46129/99 (§ 46); Bělěs and Others v. Czech 
Republic judgement of 12.11.2002, Chamber (Section II), Complaint no 
47273/99 (§49); Golder v. the UK of 21.02.1975, A. 18, §38; Klass and Others v. 
Germany judgement of 6.09.1978, A. 28, §49. 
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Convention's requirements are met by the State, as well as - 

whether any actions conducive to a significant reduction of access 

to courts are undertaken. As M.A. Nowicki believes, the 

jurisdiction of the Court leaves the authorities with broad 

discretion for creating regulations directly related to the right to 

justice.15  

 

A feature of access to justice, in accordance with European 

standards, is its efficiency. Despite a specific passing to States the 

possibility of specifying access to justice under national legal 

order, it must be worded in such a way, that it is possible to 

examine the case in the extent required by the subject of the 

proceedings.16 What is also important is the clarity of the judiciary, 

which is reflected in the obligation imposed on the States by the 

content of the Convention, which refers to the need to regulate its 

rules of functioning on the statutory level, because the organisation 

of the judiciary must constitute an act of will of the Parliament. 

What needs to be remembered is the optional nature of a citizen's 

use of the right in question, as it is his individual decision to assess 

a situation in which he found himself, along with the analysis of 

the advisability and necessity of exercising the right of access to 

courts. Article 6 of the Convention by its contents requires the 

                                                           
15 Nowicki, M. A., (2010), "Komentarz…" ["Commentary... "], op. cit.  
16 Compare: Golder v. the UK of 21.02.1975, A. 18, §38; Airey v. Ireland of 
9.10.1972, A.32.  
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States to develop an institutional framework characterised by 

transparency of measures, and it is for the citizen to decide whether 

he will use the solution of taking legal action proposed in the legal 

system. An essential element to ensure due access to courts is, next 

to the creation of an institutional framework, the need to introduce 

mechanisms removing organisational and financial barriers 

limiting or possibly preventing the use of these institutions. Only 

such comprehensive legal regulations will allow for effective 

implementation of access to courts. 

 

Barriers in Access to Courts in Civil Cases- A Diagnosis 
As the Polish Constitutional Tribunal indicates, the right to justice, 

as expressed in Art. 45 Paragraph 1 of the Constitution has 

repeatedly been subject of interest of the Constitutional Tribunal, 

so that there is no need for a detailed discussion of the set 

constitutional standard.17 However, it should be noted that in the 

current jurisdiction, the Constitutional Tribunal consistently 

assumes that the constitutional right to justice includes in particular 

the following elements: 1) the right to access to courts, i.e. the 

right to initiate a procedure before the court - a body with defined 

characteristics (competent, independent, impartial and sovereign), 

2) the right to a proper construction of the judicial procedure, in 

accordance with the requirements of fairness and transparency, 3) 

                                                           
17 Constitutional Tribunal judgement of 09.06.1998, K 28/97, OTK ZU No 
4/1998, item 50. 
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the right to a court judgement, i.e. the right to obtain from the court 

a binding decision on the case18. At the same time, the Tribunal 

acknowledges that Article 45 Paragraph 1 constitutes clearly the 

will of the legislature for the right to justice to cover the widest 

possible range of cases; and the principle of the democratic rule of 

law flows out of the interpretative directive prohibiting a restrictive 

interpretation of the right to justice. The Constitution establishes 

the presumption of litigation, so that any restrictions of judicial 

protection of the interests of an individual must stem from the 

provisions of the fundamental law. In the event of a collision of the 

right to justice and another constitutional norm subjecting to 

protection values of equal or of even greater importance to the 

functioning of the state and the development of the individual and 

to the need to take into account both constitutional norms may lead 

to the introduction of some limitations of the objective scope of the 

right to justice. Such restrictions, however, are allowed only to the 

extent necessary, if the realisation of a given constitutional value is 

not otherwise possible19.  

 

Therefore, essential meaning for the realisation of the right to 

justice is supported by the afore-described real access to courts, 

which should, in a democratic rule of law, be widely formulated. 

                                                           
18 Ibidem. 
19 Constitutional Tribunal judgement of 29.06.2010, P 28/09, OTK – A 2010, 
No 5, item 52 and the jurisdiction cited there. 
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This view unequivocally stems from the jurisprudence acquis of 

the European Court of Human Rights, according to which Art. 6, 

Paragraph 1 of the Convention is to provide everyone with the 

inalienable right to bring before the court any claims relating to 

rights and obligations of a civil nature. This means, according to 

the Tribunal, that one of the aspects of the right to justice is the 

right to initiate legal proceedings in civil cases. Thus, anyone can 

demand that a claim under legal action is examined and its 

substance resolved by the court. 

 

However, such model solutions are not possible to implement in 

the national legal system if one does not take into account 

constraints and barriers that may exist in the exercise of this right 

by those seeking legal protection. These barriers include: 

1) a mental barrier, resulting from the reluctance of some social 

groups towards the state judiciary, or resulting from a lack of 

confidence in or the knowledge of procedures which are 

characterised by a high degree of formalisation; 

2) a financial barrier, directly linked to the different shaping in 

various legal systems of legal fees and other expenses involved in 

pursuing claims before a common court of law. 

 
In its jurisdiction, the Constitutional Tribunal expresses a view that 

among the factors limiting the realisation of the right to justice, as 

expressed in Art. 45 par. 1 of the Constitution, there may be 
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barriers of an economic nature, especially in the form of exorbitant 

costs required for the initiation and conduct of judicial 

proceedings.  

 

The Tribunal assumed, at the same time, that for a particular 

method of court costs bearing to be recognised as a limitation of 

exercising the right to justice it is not relevant that – "somehow by 

nature - definitive charging with costs takes place after conducting 

the proceedings, therefore, after the right to justice has already 

been exercised"20.  

 

Limiting access to justice by the existence of economic barriers 

may express itself by an excessively high economical risk caused 

at the same time by principles according to which the obligation to 

bear these costs is formulated and the high level of costs itself. The 

essence of real accessibility of civil courts is the creation of 

instruments guaranteeing this access by reducing, if not 

eliminating, these obstacles. A complement of these guarantee 

instruments should be the implementation of the principle of due 

process, under which the parties will be able to submit all 

                                                           
20 Constitutional Tribunal judgement of 30.03.2004, SK 14/03, OTK – A 2004, 
No 3, item 23. 



 

 

 

Polish Model of Access to Justice in Civil Cases                                              45 

statements and evidence to support them, if they are relevant to 

deciding on the case21.  

 

This does not mean, however, that only total freedom of litigation 

costs provides the full realisation of the right to justice. First of all, 

the existence of limits in the exemption from costs or in obtaining 

free legal assistance is not considered to be ruining the right to 

justice itself if it is in accordance with the principle of 

proportionality, as set out in  Art. 31 paragraph 3 of the 

Constitution22. In particular, the cost inducing nature of the 

judiciary combats negative phenomena such as the abuse of the 

right to justice (e.g. barratry). 

 

Of similar importance is eliminating the mental barrier resulting 

from a specific perception of public judiciary and the conduct of 

proceedings in civil cases as well as of the associated legal services 

which one can enjoy on commercial terms. It is sufficient to refer 

to selected public opinion polls. Access to legal counsel, according 

to the surveyed Poles, is to the greatest extent constrained by the 

high cost of legal services, and secondly, by lawyers' dismissive 

attitude to their work. Nearly 28% of respondents knew a case 
                                                           
21 Constitutional Tribunal judgement of 18.10.2011, SK 39/09, OTK-A  2011, 
No 8, item 84.  
22 A. Krzywonos (2002), "Prawo do sądu" ["The right to justice"] in Banaszak, 
B. and Preisner, A. (eds), Prawa i wolności obywatelskie w Konstytucji RP 
[Civil rights and freedoms in the Constitution of the Republic of Poland], 
Warsaw, Preisner, pp. 741-742. 
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when someone could not reach justice because lawyers referred to 

his problems inadequately23. Among the lawyers who, according to 

the research, contribute most to legal exclusion are attorneys due to 

high service charges, disrespectful treatment of cases and 

incompetence. In second place are bailiffs – most often criticised 

for their ruthlessness and brutality of manners of their actions, or 

the opposite - inefficiency. The third group towards which the 

allegations were directed were judges - they related to the conduct 

of the case or lack of objectivity24. Lack of trust in this case was 

often combined with lack of understanding of excessively 

formalised rules of conduct, all of which in extreme cases can lead 

to legal exclusion, which constitutes a denial of the constitutional 

right to justice. 

 

Thus, one of the foundations of the formation of access to the 

courts on the basis of the constitutional principle of proportionality 

under the Polish legal system is the indicated institution of the 

rights of the poor. Under this law there are functions support 

expressed in two aspects of the operation of state institutions. 

Firstly, it is legal assistance ex officio; that is state-funded aid of 
                                                           
23 More in: Łojko, E. (2010) "Działalność zawodowa prawników a wykluczenie 
prawne" ["Professional activity of lawyers and legal exclusion"] in Turska, A. 
(ed.), Prawo i wykluczenie. Studium empiryczne [Law and exclusion. Empirical 
study], Warsaw, C.H. Beck, pp. 121-160. 
24 Łojkowska, M. (2011), "Wykluczenie prawne" ["Legal exclusion"] in 
Szarfenberger, R. (ed.), Ubóstwo i wykluczenie społeczne. Polski raport. 
[Poverty and social exclusion. Polish report] Social Watch 2010, Warszawa, 
Kampania Przeciw Homofobii [Campaign Against Homophobia], p. 141. 
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attorneys for the parties of the proceedings who, due to financial 

difficulties, cannot use the paid form of legal aid. Secondly, it is 

exemption from court costs by a court decision, depending on the 

individual financial and living situation of the entity, who, most 

likely would not be able to effectively pursue their rights before 

the court, and thus their constitutional right to justice would be 

violated. 

 

Today, the greatest problem of the Polish legal system is the lack 

of a coherent, institutionalised system of free legal assistance, 

treated as part of the social welfare system for persons socially 

excluded or simply inapt. Subsequent draft laws that finally 

focused largely on the pre-court stage of the pursuit of a claim and 

on the support of indigent people in the preparation of documents 

instituting proceedings were not met with the approval of the 

legislature. 

 

Exemptions From Court as an Attempt to Overcome Negative 
Effects of the Paid Nature of the Judiciary 
 
 

The paid nature of the justice system may often bear testimony to a 

growing threat of embracing an increasing number of entities 

under the so-called legal exclusion. This affects a large area of 

issues related to the process of creating and applying the law, as 

well as the pursuit of equity of rights through litigation. While 

speaking of legal exclusion, it must be related primarily to 
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situations in which the law or practice directly related to it hinders 

or significantly reduces citizens' access to courts. As already 

indicated, in the domestic legal order it is possible to use 

regulations somehow restricting access to courts, but with all 

certainty their application must not contribute to the 

marginalisation of people in a materially weaker position. One 

needs to note the apparent identity of the concepts "legal 

exclusion" and "social exclusion", which should refers to the 

situation of depriving an individual of full participation in social 

relations. Legal exclusion may, therefore, take the form of social 

marginalisation, if the law becomes a major factor influencing the 

deterioration of the individual's living situation.25 As a result, 

preventing legal exclusion becomes a clear element of social 

assistance. 

 

Referring these considerations to the paid nature of the judiciary, 

one needs to pay attention to the barrier of a financial nature, 

having direct impact on the restriction of the right of access to 

courts. However, the necessity of paying fees in civil cases must 

not be treated explicitly as creating a barrier in access to courts. 

Referring to the case law of the ECHR, restrictions of a financial 

nature may be applied in some circumstances. It needs to be 

referred to those moments where objective limitations are directly 

                                                           
25 More: Łojkowska, M. (2011), "Wykluczenie…" ["Exclusion...], op. cit., p. 
139.  
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based on the condition of admissibility of appeal, or when the 

interest of justice entails an obligation to secure costs in the event 

of an appeal. It is emphasised that such restrictions must be 

proportionate to the legitimate aim.26 In most cases this aim is to 

prevent such negative behaviours as barratry or quarrelsome 

behaviour. 

 

As a general rule, the paid character of the judiciary must not be 

assigned negative characteristics only, because as much as court 

fees do not lead to conditioning access to courts on the financial 

situation of the party of a civil procedure, they are not a factor 

limiting this right. As noted by J. Adamiec, in the European 

countries there is no single model for regulations directly dealing 

with court fees, but there is a noticeable trend for these issues to be 

governed in the most transparent manner. The author draws 

attention to the different regulations in different European 

countries, from the perspective of the fees system, and from the 

point of view of subjective and objective criteria for the exemption 

from bearing them.27 Such a situation is certainly justified by said 

                                                           
26 Grzelak-Bach, K. (2012) "Kilka uwag na tle realizacji prawa dostępu do sądu 
– regulacje strasburskie w kontekście aktualnej polskiej praktyki orzeczniczej" 
["A few remarks on the background of implementation of the right to access to 
courts – Strassbourg regulations in the context of present adjudication practice"] 
4 Zeszyty Naukowe [Academic Papers] 2b, p. 70. 
27 Adamiec, J. (2005) "Opłaty sądowe w sprawach cywilnych w wybranych 
krajach europejskich"["Court fees in civil cases in selected European countries"] 
1174 Kancelaria Sejmu Biuro Studiów i Ekspertyz [The Sejm Office. Studies 
and Expertise Division], p. 3. 
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diversity of socio-economic conditions present in particular 

countries. 

 

Activities of Member States of the Council of Europe are 

supported by the European Commission for the Efficiency of 

Justice (CEPEJ). The main task of the Commission is to analyse 

the functioning of the judicial power of States while presenting 

recommendations as to the improvement of their effectiveness. 

Reports prepared by the Commission are primarily designed to 

strengthen the confidence of citizens in their national legal 

systems, while reducing the number of complaints submitted by 

the Court in Strasbourg due to disorders within the administration 

of justice that are contradictory to Art. 6 of the Convention. The 

latest report from the Commission, drawn up on the basis of 

research conducted in 2010, shows that in almost all European 

countries studied, there is a necessity of bearing costs of legal fees 

by the parties. Special attention is owed to the fact of existence of 

only two countries (France and Luxembourg) in which access to 

courts is free of charge. Policies of these countries are intended to 

facilitate broad access to courts, which should be taken into 

account in the analysis of legal aid. As for other countries, in nine 

of them fees are paid also in criminal cases. The commentary on 

the report draws the attention to the possibility of purchasing 

insurance against court costs, representation in court, or legal 

advice. Such a situation is possible in 34 countries, while in the 
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remaining 14 - a system of private insurance against court costs is 

not possible.28 

 

Regulations included in the Polish legal order in the scope of court 

costs are in line with European standards, as the costs of a lawsuit 

do not only relate to the costs of legal representation, but also court 

costs and other costs involved by the successful party (for 

example, down payments to conduct expert opinions). Court costs 

often play an important role in financing the state budget, as fees 

paid by the parties to proceedings supply the Treasury budget. An 

important task of a State is to maintain a balance in determining 

the amount of said fees and the feasibility of incurring them by the 

parties. Maintaining the balance at an appropriate level, as well as 

providing opportunities for exemption from paying court fees, the 

need to bear them will not be explicitly considered as a significant 

limitation on the right of access to courts. 

 

On the basis of the applicable legal order, regulations relating to 

the parties' exemption from court costs have been moved by the 

legislature to the statutory level. The explanatory memorandum to 

the bill of the currently applicable act of law stressed the need for 

the transfer of the indicated provisions from the Code of Civil 

                                                           
28"Evaluation report on European judicial system", available at: 
http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2012/Rapport_en.pdf; 
last accessed on 26 May, 2013. 

http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2012/Rapport_en.pdf
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Procedure onto the ground of a new act of law. It confirmed the 

need to reduce costs incurred by parties in connection with 

disputes brought before common courts of law. It was assumed 

that excessive fiscalism is a barrier in access to courts, which 

resulted in a reduction in the relative fee from 8% to 5% in cases of 

financial claims. At the same time it was proposed to increase the 

application scope of the so-called fixed charges. The proposed 

simplifications are reflected in the Law of 28.07.2005 on court 

costs in civil cases (hereinafter: the LCCCC).29 The most important 

change, however, is limiting opportunities for exemption from 

court costs, both objective and subjective. These changes mainly 

involve using more rigour in relation to the exemption from court 

costs of legal persons and entrepreneurs, which was intended to 

minimise the abuse of the discussed institution by entities in a 

relatively more favourable economic situation than individuals 

with low financial status.30  

 

The institution of exemption from court fees is of an exceptional 

character and so treated by the court. This is because exemption 

from bearing costs constitutes a guarantee to ensure the right to 

justice to those who, because of their financial status, and despite 

the lack of resources, can participate in civil proceedings or intend 

                                                           
29 Uniform text, Journal of Laws of 2010, No 90, item 954. 
30 Explanatory memorandum to the act on court costs in civil cases, The Sejm 
Publication No 2582 of 2 February 2004.  
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to do so. This supports the argument that the principle of the paid 

nature of the judiciary is not absolutely mandatory, as 

opportunities for relieving a party from bearing the costs institute 

the implementation of provisions of Art. 6 of the Convention for 

the Protection of Human Rights and Fundamental Freedoms. 

Referring to the so-called rights of the poor one should pay 

attention to three basic functions of costs of civil proceedings. 

These are: fiscal, social and educational functions.31 

 

From the point of view of the national sphere, the greatest 

importance is carried by the fiscal function, because fees paid by 

the parties of proceedings supply the budget of the Treasury, 

constituting its income. According to T. Bukowski, supplying the 

state budget constitutes a visible result of bearing costs by 

participants of civil proceedings. This function stays in direct 

relationship with the remaining two. According to the author, this 

function actually needs to be positioned as subordinate to the social 

function, due to the secondary position of the state achieving 

income.32 Referring to the social function of costs, focus should be 

directed onto the principle of equality of the parties and 

participants of non-litigious proceedings. The social nature of 

litigation costs needs to be identified with discomfort and 
                                                           
31 Bukowski, T. (1971), Rozstrzyganie o kosztach procesu cywilnego 
[Adjudicating on the costs of a civil suit], Warsaw, Wyd. Prawnicze [Legal 
Publishing], p. 17.  
32 Ibidem, p. 18. 
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significant detriment (both economic and psycho-physical), 

because it is unevenly suffered by the parties. Inequality in this 

case needs to be referred to as the differences existing, among 

others, in the level of education, mental ability or knowledge of the 

law.33 The procedural function, also known as the procedural-

educational function relates directly to the risk of losing the case. 

Its purpose is to stop parties' actions characterised by recklessness 

in bringing claims before a court. According to J. Stasiak, its end 

result may be the resignation of the pursuit or defence of due rights 

by economically weaker parties and entities wishing to the greatest 

extent possible to avoid expenses, in their opinion, unnecessary. 

Exemption from court costs will generally have a positive impact 

on the implementation of the social function of costs of civil 

proceedings, as long as it concerns people who are at a financial 

disadvantage.34 

 

In the Polish legal order the institution of the exemption from court 

costs is primarily regulated in the Constitution of the Republic of 

Poland, the Convention, the Code of Civil Procedure, and the 

mentioned law on court costs. Undoubtedly, the most important 

provisions are those of Art. 45, paragraph 1 and Art. 77, paragraph 
                                                           
33 Korzan, K. (1992), Koszty postępowania cywilnego a nakłady państwa na 
utrzymanie wymiaru sprawiedliwości [Costs of a civil procedure and state 
expenditure on the upkeep of the judiciary], Gdańsk, Wyd. Prawnicze [Legal 
Publishing], p. 37. 
34 Stasiak, J. (2010), Zwolnienie od kosztów sądowych [Exemption from court 
costs], Warsaw, Lexis Nexis, p. 17 at seq. 
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2 of the Constitution of the Republic of Poland, which are the 

fundamental basis of the right to justice, whose development is 

found in the content of other normative acts. As already explained, 

the procedure of exemption from court costs was regulated in an 

extra-code manner, in the act of law. It regulates holistically the 

issue of exemption from court costs, indicating that these 

exemptions can be twofold in nature: total or partial. 

 

Key in this matter, Article 96, paragraph 1, point 10 of the LCCCC 

introduces the institution of exemption from costs by virtue of a 

court decision or a decision of a court referendary (court official), 

which clearly indicates the institution of exemption at the request 

of the party that seeks this exemption. However, for such a request 

to be accepted it is necessary to fulfil specific conditions. J. Stasiak 

introduces three groups of requirements justifying the granting of a 

request for exemption from costs.35 First of all, the application 

must satisfy formal requirements of a pleading as provided in Art. 

126 of the CCP. If the party chooses to submit the application in 

writing, it must be accompanied by a statement on family status, 

assets, income and sources of income of the applicant for the 

exemption from costs. This statement has a clearly established 

form provided by the Minister of Justice in the Regulation of 

                                                           
35 Ibidem. 
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31.01.2006.36 The legislature did not introduce a categorical 

requirement of maintaining the written form of the application; 

therefore the party is also allowed to submit it orally. In such a 

situation it is necessary to include in the protocol of the application 

all elements identified with the requirements of a pleading as set 

out in the Ordinance of the Minister of Justice of 12.12.2003.37 It is 

also necessary to present all the information required in the so-

called aforementioned asset declaration if the applicant is a natural 

person. The legislature applied facilities by establishing a template 

of the form which is available both on the website of the Ministry 

of Justice and the sites of common courts of law. The application 

for exemption from court costs is subject to general regulations of 

the CCP as to completing or correcting the pleading, as in the case 

of failure to fulfil formal requirements of the application, the 

President calls on the party to complete it within a week's time. 

 

The second category of requirements to be met by the party's 

application are conditions of admissibility of the request for 

exemption from the costs, which include: the legitimacy of an 

entity to make this request, the existence of applicant's obligation 

to bear legal costs, future or existing lis pendens (civil proceedings 

may not be concluded in the case that the application concerns), 

keeping the deadline for the submission of the application, the 

                                                           
36 Journal of Laws, No 27, item 200. 
37 Journal of Laws, Ministry of Justice, No 5, item 22 as amended. 
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absence of causes for inadmissibility of the action, and also - the 

necessity of occurrence of new circumstances changing the 

financial situation of the applicant in the case of re-submission of 

an application previously dismissed in the same case.  

 

In third group of conditions necessary to fulfil the purpose of the 

application is the validity of filing it. This should be understood to 

mean absence of groundlessness of the pursued claim or right, the 

presence - on the applicant's side - of circumstances preventing 

him from incurring court costs (this condition will often be directly 

related to the financial situation of a party that is a natural person). 

For these conditions to be considered satisfied, it is necessary to 

properly demonstrate obstacles on the applicant's side justifying 

the request for exemption from court costs.38 

 

The most important result of the exemption from court costs is 

absence of the necessity to bear them (in whole or in part, 

depending on the court's decision). While total exemption from 

court costs does not raise doubt, partial exemption requires 

covering charges as to the extent not covered by the exemption. 

 

Exemption from court costs by virtue of a ruling is to facilitate 

access to courts and pursuing the legitimacy of one's rights before 

                                                           
38 Stasiak, J. (2010), Zwolnienie od…[Exepmtion from...], op. cit., p. 99. 
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court, but according to Art. 108 of the LCCCC, in the case of an 

unfavourable resolution of the case, this exemption does not 

protect from legal consequences of losing a lawsuit, including the 

obligation to reimburse the opposing party for litigation costs. 

Certainly, what should be emphasised is the weightiness of 

regulating the institution of exemption from court costs, since it 

represents an attempt to mitigate negative effects of the paid nature 

of the judiciary by minimising financial restrictions on access to 

courts. 

 

Legal Assistance Ex Officio – As a Counter measure of the 
Mental Barrier in Access to Courts 
 
 

This institution is designed to allow the party that is not able to 

cover the charges of a professional representative to use assistance 

of such a representative in situations where it is desirable in order 

to provide an appropriate level of pursuit of claims and protection 

of rights in civil proceedings. Its structure has undergone an 

interesting evolution whose effects are seen in current solutions. In 

the previous state of law in the Polish civil procedural law two 

circumstances justifying the establishment of a court-appointed 

attorney needed to appear conjointly:  

1) court’s exemption of the party from legal costs, in whole or in 

part; 

2) court’s recognition of the need to establish in this mode a 

professional attorney for the party (art.117 § 5 of the CCP).  
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Thus, appointing a procedural representative ex officio was 

conditioned by the exemption of court costs. A significant change 

in this model of legal assistance was introduced by the ruling of the 

Polish Constitutional Tribunal which stated that Art. 117 § 1 of the 

CCP, in the part including the phrase "exempt by the court from 

court costs, in whole or in part", does not conform to Art. 45 

paragraph 1 and Art. 77 paragraph 2 and Art. 32 paragraph 1 of the 

Constitution39. The Constitutional Tribunal clearly stated in its 

deliberations that combining the exemption from court costs with 

the admissibility of appointing a court-assigned attorney or legal 

counsel may give rise to negative procedural consequences for the 

party that needs legal assistance, because of, for instance, their 

inaptness. As an example of such a situation a condition was 

pointed out – that the legislature, by using the criterion of the prior 

exemption from court costs, discriminates between, for instance, 

the situation of the defendant, who does not need to bear costs 

when lodging an opposition to the order for payment, and that of 

the claimant who is required to pay a fee on the claims filed in the 

order for payment in the writ-of-payment proceedings; or the 

claimant's position who, when making a claim, is required to pay a 

fee, and the defendant’s position, who, when submitting the answer 

to the lawsuit, does not incur any fees. As a consequence, it 

discriminates between the situations of entities filing for 
                                                           
39 Constitutional Tribunal judgement of 16.06.2008, P 37/07, OTK-A 2008, No 
5, item 80. 
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procedural actions involving some expenses or not involving any 

expenses at all. In this way, the legislature discriminates against 

indigent persons in terms of access to court-assigned legal 

assistance depending on their procedural position, the type of 

procedural measures submitted and undertaken procedural actions. 

As a consequence of the quoted ruling it was made possible for 

equal treatment by the courts of all those who need to be assigned 

an attorney (legal counsel) without differentiating between them 

depending on the fact whether they are exempt from court costs ex 

officio or not40.  

 

Such an attitude to the problem of court-assigned professional 

representation is not only a manifestation of a new approach to the 

issue of the right to justice (in terms of real access to justice), but 

also a continuation of the long established view, that an attorney 

(in the current state of law, also a legal counsel) plays, in the 

interest of the party, the remarkably important role of an interpreter 

of the little communicative legal language41, and thus - his 

participation in a civil suit should be as common as possible.  

 

                                                           
40 Also Constitutional Tribunal judgement of 16.06.2008, P 37/07, OTK-A 
2008, No 5, item 80. 
41 Wengerek, E. (1977), "Dostępność procesu cywilnego w krajach 
socjalistycznych" ["Accessibility of a civil suit in socialist countries"] 11 
Palestra, p. 10. 
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In accordance with the provisions of the Code of civil procedure a 

party has the right to submit, in writing or verbally for the record 

of the case, a motion for the appointment of an attorney or legal 

counsel. The party files this motion in the court where the case is 

to commence or is already pending.  If the applicant does not have 

his place of residence within the jurisdiction of the court, he may 

file this motion at the district court with jurisdiction for their place 

of residence and that court refers the application to the competent 

court. If the party files the motion only at the stage of appellate or 

cassation proceedings, this court may refer the case to be 

examined by the court of first instance.  

 

At the same time, it needs be considered as a principle that the 

court’s appointment of an assigned attorney (legal counsel) ex 

officio may only occur at the request of the party; however, 

waiving certain formal requirements may be agreed to, if a party 

has filed the motion in an inapt manner, but one can read out of it a 

request to the court to appoint an assigned attorney (legal 

counsel)42.  

 

This position is worthy of approval as being in convergence with 

the message of the rule of the right to justice. It needs to be 

                                                           
42 Krzemiński, Z. (1999), Adwokat w postępowaniu cywilnym z wyboru i z 
urzędu [Attorney in a civil procedure – of choice and ex officio], Cracow, 
Zakamycze, p. 93. 
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remembered, however, that the circumstances of the party’s 

inaptness should be examined very carefully as sometimes it may 

turn out to be the party’s (the defendant’s) tactic, calculated at 

extending the case and obtaining a more favourable outcome 

(especially if, for instance the defendant does not have arguments 

that could challenge the claimant's claims)43. Appointing an 

attorney or legal counsel ex officio constitutes one of the elements 

of legal protection of persons truly inapt.  

 

The court accepts the motion on the appointment of legal 

representation ex officio if it decides that the participation of an 

attorney or legal counsel is necessary. The court requests the 

appointment of an attorney or legal counsel at the appropriate 

district council of attorneys or the district council of legal counsel. 

If an attorney or a legal counsel appointed in this way is to take 

any actions outside of the jurisdiction of the adjudicating court, the 

appropriate district council of attorneys or district council of legal 

counsel, at the request of the appointed attorney or legal counsel 

appoints, where necessary, an attorney or a legal counsel from 

another town (Art. 117 § 4 and 5 of the CCP).  

 

                                                           
43 Piekarski, M. (1964), Pozbawienie strony możności obrony swych praw w 
postępowaniu cywilnym [Depriving a party of the opportunity to denend their 
rights in a civil procedure], Warsaw, Wyd. Prawnicze [Legal Publishing], pp. 
151-152. 
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Similarly, a party benefiting from the exemption from court costs 

may apply, in a mode set out in the Code of Civil Procedure, for 

the appointment on an attorney or legal counsel, if, on the basis of 

a statement contained in the application, including details of family 

status, assets, income and sources of income, it shows that without 

detriment to the upkeep of himself or his family, he cannot pay the 

remuneration of an attorney or legal counsel. The Court assesses 

the said statement, considering whether it is sufficient to appoint 

an attorney or legal counsel. 

 

Appointing an attorney or legal counsel for the party is equal with 

providing procedural representation (Art. 118 of the CCP). This 

does not mean, though, that this appointment must not undergo any 

modifications during the proceedings, because it would make it 

impossible for the court to react to the changes in circumstances 

significant for the appointment of representation ex officio.  

 

Most of all, the court revokes the appointment of an attorney or 

legal counsel if it turns out that the circumstances under which it 

was granted did not exist or have ceased to exist (art. 120 § 1 of the 

CCP) . In this case the party is obliged to cover the remuneration 

of an attorney or legal counsel appointed for them. Moreover, if 

the circumstances under which the assigned attorney or legal 

counsel were appointed have ceased to exist, the court may charge 

the party with this obligation only temporarily, adequately to the 
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change that has taken place in his financial, family, etc., situation.  

The party who was granted the appointment of an assigned 

attorney or legal counsel on the basis of consciously submitting 

false circumstances will be sentenced by the court to a fine, 

regardless of their obligation to pay attorney or legal counsel 

remuneration (Art. 120 § 4 of the CCP). 

 

It is worth noting that in the case of the appointment for the party 

of an attorney or legal counsel ex officio, the legislature requires 

the court to consider the purposefulness of attorney participation 

on the case according to the state of the case at the time the motion 

is filed. The recognition by the court that the participation of 

professional representation in the case is necessary is not subject to 

subsequent reassessment and is binding for the court in the sense 

that the court cannot in the same case change its decision on 

appointing a representative if there has been no change in 

circumstances which constitute the conditions for granting 

representation ex officio. The court in this regard acts ex officio and 

is not bound by the same position of the party itself, even if they 

submit, for instance, a statement waiving their right to an attorney. 

Regulations do not provide for such an application because the 

withdrawal of an entitlement is only conditioned on the initial non-

existence of or a change in circumstances justifying it. 
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It should be noted, however, that the inadmissibility of a motion 

for waiving the right to an attorney ad litem does not close the 

party's possibility of applying for a change of the attorney assigned 

to them, if they think that he performs his duties improperly. 

Furthermore, the fact that the party is of such a position may 

constitute a prerequisite for the attorney to request exemption from 

the obligation to represent the party in the proceedings and the 

appointment of another attorney ad litem. 

 

Moreover, the appointment of an attorney or legal counsel 

terminates with the death of the party who was granted it (art. 119 

§ 1 of the CCP). However, by way of this appointment, an attorney 

or legal counsel, after the death of the represented, takes 

procedural actions that are urgent. Thereby, the possibility of 

passing of the attorney or legal counsel onto the heirs of the party 

for which he was appointed is excluded. Heirs may file such a 

motion independently, but then it will be considered in isolation 

from the situation of the deceased, and only on the basis of facts 

concerning the heirs. In addition, an attorney or legal counsel may, 

for important reasons, apply for exemption from the obligation to 

represent the party in the proceedings (e.g. due to serious illness). 

In this case, the competent authority of the professional 

association, while releasing one attorney or legal counsel from the 

obligation, at the same time appoints another.  
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An attorney or legal counsel appointed in this mode has the right – 

with the exclusion of the party – to claim the amount eligible as 

remuneration and reimbursement of expenses from the costs 

awarded to the party from the opposing party. The opposing party, 

though, cannot make any deductions, except for costs awarded 

mutually to him from the party for which an attorney was 

appointed (art. 122 § 1 of the CCP). 

 

The decision to appoint, refuse to appoint and revoke the 

appointment of the attorney or legal counsel and also to charge a 

fine and the obligation to cover their remuneration may be issued 

by the court in a closed session. The decision to appoint or refuse 

to appoint an attorney or legal counsel may also be issued by a 

court referendary (court official).  

 

In accordance with Art. 124 of the CCP, filing a motion for the 

appointment of an attorney or legal counsel ex officio, as well as 

lodging a legal remedy for the refusal of their appointment does 

not suspend the pending proceedings unless it regards the 

appointment of an attorney or legal counsel for the claimant as a 

result of the motion filed in the lawsuit or before the action is 

brought. The court may, however, withhold adjudication until the 

final and valid decision on the motion is issued, and therefore not 

set a hearing and cancel or postpone the already set hearing.  
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Thus, on the basis of that provision, filing a motion for the 

appointment of an attorney or legal counsel ex officio, as well as 

lodging a legal remedy for the refusal of their appointment when 

the case is pending, as a rule, does not suspend the proceedings as 

it is not related to the pursuit of the main claim. The line of the 

Supreme Court judgement44 is also inclined in this way. Unlike a 

situation where the appointment of an attorney or legal counsel for 

the claimant is to take place as a result of the motion filed in a 

lawsuit or before the action is brought; a motion that should be 

considered before the court takes any other actions related to the 

case (e.g. the service of the copy of the lawsuit on the defendant). 

Moreover, the court has the right to suspend the examination of the 

main case until a decision on the motion. 

 

It is to be assumed that the suspension of the examination of the 

case in these circumstances it is not necessary to arrive at a 

decision. In such circumstances, the court simply refrains from 

taking any steps leading to the resolution of the case. 

 

It is worth noting that the recognition of the motion in this case, 

especially when positive, is spread out over time. The court grants 

the request, if the participation of an attorney ad litem in the case is 

considered necessary. As mentioned above, this completes the first 
                                                           
44  Supreme Court Resolution of 29.09.1969, III CZP 74/69, OSNCP 
1970, No 6, item 89. 
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stage - the so-called appointment. The court will then request the 

appropriate council of attorneys, or legal counsel, for the 

appointment of a particular person. In this way, the second stage is 

implemented - the appointment of a representative ex officio45. At 

that time, the power of attorney is established46. This is why the 

provisions of Art. 124 of the CCP on such a complex procedure 

need to be applied in a particularly considerate way due to its 

negative impact on the efficiency of civil proceedings.  

 

In summary, the effectiveness of the institution of the attorney ad 

litem ex officio largely depends on the use of the discretionary 

power of the judge, who decides on the successful appointment of 

the attorney ad litem ex officio, based on two cumulative premises: 

the need for the appointment and the financial capabilities of the 

party what filed the motion.   

 

 

 

 

                                                           
45  Krzemiński, Z. (1975), "Powoływanie adwokata z urzędu w 
postępowaniu cywilnym" ["Appointment of attorney ex officio in a civil 
procedur"] in Czeszejko-Sochacki, Z. and Krzemiński, Z. (eds), Adwokat z 
urzędu w postępowaniu sądowym [Attorney ex officio in a civil procedure], 
Warsaw, Wyd. Prawnicze [Legal Publishing], p. 28. 
46  Krzemiński, Z. (1970), "Pełnomocnictwo a tak zwany stosunek 
podstawowy" ["Representation and the so called primary relationship"] 2 
Palestra, p. 35. 
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Conclusion 
As pointed out in literature, in a democratic rule of law 

implementing principles of social justice, it is clear that the 

financial status cannot be a barrier to access to justice or the 

protection of rights and interests of citizens. Access to free legal 

assistance is a measure of implementation of the constitutional 

principle of the rule of law (Article 2 of the Constitution of the 

Republic of Poland) and the right justice (Article 45 of the 

Constitution of the RP). It also satisfies Poland's international 

obligations to ensure equal access to courts and tribunals (Art. 14 

of the International Covenant on Civil and Political Rights of 19 

December 1966 and the recommendation No R (93) 1 of the 

Committee of Ministers of the Council of Europe of 8 January 

1993 to Member States on effective access to the law and to justice 

for the very poor)47. Therefore, essential significance lies not in 

statutory provisions or those of the international law on the right to 

justice, including access to courts, but their actual implementation 

by providing, within the framework of activity of state bodies, 

effective support for people with low incomes at every stage of 

their pursuing their claims of civil and legal nature. 

 

                                                           
47  Siudowski, M. (2006), Prawo do sądu. Raport z monitoringu ochrony 
praw podstawowych w Polsce [Right to justice. Report on the monitoring of the 
protection of fundamental rights in Poland], Lublin–Warsaw–Poznań, Fundacja 
Instytut na Rzecz Państwa Prawa [Institute for the Rule of Law Foundation] , p. 
17.  



 
 
 
 
 
70                African Journal of Clinical Legal Education 

In this regard, two problems play a crucial role in the Polish legal 

system - legislative and practical problems. In the legislative layer, 

state authorities with a legislative initiative should create a law on 

the system of free legal assistance, which will develop a 

framework for legal assistance in the pre-court stage beyond the 

uncoordinated activities of non-governmental organisations (acting 

within their limited statutory tasks), the activities of some faculties 

of law within student activity or partial activities within social 

assistance of local government units. At this stage, in principle, 

there is no dispute as to the idea and the need to create such a 

system, but one of the most difficult aspects is problematic - the 

financing of such assistance. The state budget, in the framework of 

reducing public expenditure, does not want to take on this burden, 

and local government units indicate a lack of funding opportunities 

for new tasks in the field of social welfare. The solution to this 

dispute is determined by the possibility of introducing to the Polish 

legal system a territorial structure of free legal advice to people 

with low incomes. 

 

However, in the practical layer, essential significance lies in the 

efficient use of already existing legal solutions for the exemption 

from court costs and for the use of attorney ad litem ex officio. 

From the perspective of attorneys appointed as representatives ad 

litem, the shortcomings of the current practice of the legal 

assistance system in Poland include: 
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a) frequent unjustified refusals of the courts to grant 

legal representation ad litem to the indigent people in civil 

matters, but also the appointment by the court of an 

attorney ex officio without a careful evaluation of a person's 

financial situation; 

b) uneven burdening of attorneys with cases ex officio; 

c) the courts lack of regard for the attorney's 

specialisation and workload from other cases; 

d) no explanation given by the court (who is not 

obliged to do so) as to the appointment of a particular 

attorney; 

e) too rare appointments of legal representatives ex 

officio among legal counsels;  

f) the court's soliciting an attorney in the presence of 

the parties to give up their remuneration from the State 

Treasury, which - according to respondents - should be 

treated as professional tort. 

 

Whereas the surveyed legal counsel listed the following:  

a) too rare court appointments of representation ad litem, 

while more frequent ones could reduce costs and duration 

of lawsuits; 

b) too rare appointments of legal counsel to cases ex officio; 

c) attorneys' and legal counsel’s' 'shabby' treatment of ex 

officio cases; 
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d) attorneys' negligence towards ex officio cases48. 

 

Certainly these views are saturated with a good dose of 

subjectivity, nonetheless, a certain degree of realism cannot be 

taken away from them in the light of other data and analyses. This 

state of affairs means that many people exercising (or trying to 

exercise) the rights of the poor feel disappointed with their 

effectiveness. The only possibility is therefore to use these 

experiences and improve the discussed solutions, also basing on 

the experience of other countries in the European Union and the 

Council of Europe which build their systems of free legal 

assistance with a longer time perspective.  

 

 

 
 

                                                           
48 Bojarski, Ł. (2003), Dostępność nieodpłatnej pomocy prawnej. Raport z 
monitoringu [Accessibility of free legal aid. Monitoring report], Warsaw, 
Helsińska Fundacja Ochrony Praw Człowieka [Helsinki Foundation for Human 
Rights], p. 93. 
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Abstract 
A four-year undergraduate LLB degree was introduced in South 

Africa in 1997, which is often criticised.  A number of students 

enter university with limited life experiences and exposure which, 

coupled with less rigorous secondary education, places them at a 

disadvantage compared to other students in CLE courses.  Some 

students were not exposed to areas of legal practice outside the 

scope of the law clinic and the practices of the social and/or 

business environment within which the client’s legal problem 

manifests.  This problem is acknowledged across a number of 

jurisdictions and various solutions are proposed.  A specific 

challenge lies with the assessment of students.  Cognisance needs 

to be taken of the specific backgrounds and understanding of South 

African students, and how this impacts on their receptivity to 

particular forms of CLE and how they may in turn influence CLE.  

The challenge of education and experience variances amongst 

students and a clinical survey pertaining thereto are discussed.  
                                                           
 Associate Professor, School of Law, University of the Witwatersrand, 
Johannesburg, South Africa, BA LLB (Stell) LLM, PHD (Wits). 
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Challenges students experience during interviews is identified, as 

well as how these impact on the CLE course.  Factors that 

contribute to the challenges are identified as the lack of essential 

skills, the four-year undergraduate LLB and university admissions 

on matric results.  Solutions to the challenges are proposed. 

 

Introduction 
A four-year undergraduate bachelor of laws, or LLB, degree was 

introduced in South Africa in 1997 after the promulgation of the 

Qualification of Legal Practitioners Amendment Act.1  This four 

year undergraduate LLB degree was designed to broaden access to 

legal education among previously disadvantaged South Africans 

by removing one year's worth of financial costs towards becoming 

a lawyer.2  Prior to 1997 the LLB degree was only offered as a 

post-graduate degree.  The introduction of the undergraduate law 

degree is often criticised and views are that many students leave 

university unprepared to enter legal practice.3  South Africa 

furthermore has a history of a poor secondary education system, 

particularly evident in areas from where previously disadvantaged 

law students are sourced.   

 

                                                           
 1 Qualification of Legal Practitioners Amendment Act, Act No 78 of 1997 (S. 
Afr.). 
2 http://www.universityworldnews.com/article.php?story=20140424114611428 
(accessed on 22 April 2015). 
3 Ibid. 

https://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CBwQFjAA&url=http%3A%2F%2Fwww.justice.gov.za%2Flegislation%2Facts%2F1997-078.pdf&ei=CbQ3VbmJF5SQ7Aa-8IHgDA&usg=AFQjCNGUSIJT0Zp4sFgoeJfuBTwajetvdw&sig2=aOidOqkh4ypT4Hb7UkwM2Q&bvm=bv.91071109,d.ZGU
http://www.universityworldnews.com/article.php?story=20140424114611428
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A number of these students enter university with limited life 

experiences and exposure which, coupled with less rigorous 

secondary education, places them at a disadvantage compared to 

other students in clinical legal education (“CLE”) courses.   

 

In CLE students are not only expected to present the substantive 

law in clinical context, the students need to be exposed to areas of 

legal practice outside the scope of the law clinic and the practices 

of the social and/or business environment within which the client’s 

legal problem manifests.4  This problem is acknowledged across a 

number of jurisdictions and various solutions are proposed, such as 

the introduction of enrichment subjects,5  skills classes in legal 

research, analysis and writing, the process of analysis and 

structured reasoning to assist students to “think like lawyers”, as a 

future lawyer must be taught “how to provide an objective 

opinion.6  Students must be equipped to, as future lawyers, operate 

                                                           
4 M A Du Plessis. (2007), “Access to justice outside the conventional mould:  
creating a model for alternative clinical legal training” 32(1) Journal for 
Juridical Science 59 (S. Afr.).  
5 A Cody & S Green (2007, ”Clinical legal education and Indigenous legal 
education:  what’s the connection?” International Journal of Clinical Legal 
Education 64 (U.K.). 
6 Z Motala (1996), “Legal Education in South Africa:  Moving beyond the 
couch-potato model towards a lawyering skills approach.  A case for a 
comprehensive course on legal research analysis and writing” 113 South African 
Law Journal 696 – 698 (S. Afr.). 
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effectively in a changing global environment.7  The challenge lies 

with the assessment of students.  Some students acquired these 

skills prior to entering the clinical course, whereas other students’ 

exposures were limited. Cognisance needs to be taken of the 

specific backgrounds and understanding of South African students, 

and how this impacts on their receptivity to particular forms of 

CLE and how they may in turn influence CLE.8 

  

A further challenge in assessing students in CLE is the differing 

levels in students’ knowledge of substantive and procedural laws.  

Some students are not capable of carrying over their knowledge 

and application of substantive and procedural law into clinical 

practice.  These are weaknesses that impact on their case work.  

The assessment challenge lies in the fairness of subtracting a 

percentage of marks for these weaknesses when students’ case file 

work is assessed. 

 

The Challenge of Education and Experience Variances 
Amongst Students 
 
 

Legal problems do not manifest in a vacuum and in order to best 

achieve the required outcome of students properly assisting clients 

                                                           
7 P F Iya (2008), “Diversity in provision of clinical legal education (CLE):  A 
strength or weakness in an integrated programme of curriculum development?” 
Journal for Juridical Science Special Issue 34 – 52 (S. Afr.). 
8 See Y Vawda (2006), “Lost in translation:  Language and diversity issues in 
clinical law teaching” 39(2) De Jure 295 – 305 (S. Afr.) for an in-depth 
discussion.  
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with their legal problems, they must firstly be able to correctly 

identify the client’s legal problem.  Students often struggle to de-

compartmentalise the different subjects of the substantive law as 

taught to them in their first three years of study.9  Some students 

are also unable to position the problem within the social and/or 

business environment within which the client’s legal problem 

manifests. Some students will therefore have the advantage of 

being better equipped to understand the circumstances surrounding 

clients’ problems than others.   

 

To illustrate:  Students’ (all of whom are in their final year of LLB 

studies) education levels and experience of the environment 

outside the constraints of law vary.  Some students will have the 

advantage of being better equipped to understand the 

circumstances surrounding clients’ problems than others.  

Experience in the law clinic shows that some students just know 

certain practical processes and others not, whilst there are some 

who still get confused by traditional practices and customs that are 

not applicable in law.   For example:  to best assist a client who 

presents with a problem relating to his/her immovable property 

being attached and sold in execution, merely informing the client 

that “you were in arrears in the payment of your mortgage bond, 

therefore you are in this dilemma,” is not enough.  The students 

                                                           
9 Du Plessis, supra note 4 at 59. 
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need to be able to explain for instance, mortgage bond application 

procedures which involve property valuations, assessing clients’ 

income and repayment abilities and the conveyancing (transfer and 

registration of immovable property) procedures.  Clients often 

make telephonic arrangements directly with staff at the bank, not 

realising that such arrangements are of no effect in terms of the 

standard non-variation clauses in the mortgage bond, which they 

agreed to.  Clients also do not realise that once the matters are 

handed to attorneys for legal intervention, they may not make 

arrangements directly with the bank.  Students are now compelled 

to read the relevant documents and court pleadings and explain the 

consequences to their clients, who clearly did not read or 

understand either the mortgage bond documents and/nor the court 

pleadings and processes. 

 

Some students will have had personal experiences of, for example, 

entering into credit agreements, purchasing immovable property 

and obtaining finance through banks, opening and maintaining 

bank accounts, assisting family members in divorces or the 

obtaining of family violence interdicts, reporting and administering 

estates of deceased family members, whereas other students may 

not have had such personal exposures.     

 

These are remedied by not only presenting the substantive law in 

clinical context, but also through exposing students to areas of 
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legal practice outside the scope of the law clinic and the practices 

of the social and/or business environment within which the client’s 

legal problem manifests.   

 

Legal insight is required in the consultation and/or interview 

phases already, where clients’ statements are taken by the students.  

Vawda indicates that students encounter diversity and differences 

attributed to a “myriad of factors of race, gender, class, culture, 

religion and language (which) all impact on the way students 

experience their world, and hence on the context in which their 

learning takes place”.10  I agree with Vawda who states that the 

“diversity afforded by a multicultural environment is … beneficial 

to both learners (students) and teachers (clinical supervisors).”11  

Law clinics create safe environments for multicultural interaction.  

Vawda explains that law clinic participants “are forced to interact 

across various divides … in order to achieve certain common 

goals”.12  Students indicated that during their initial client 

interviews “their interactions and responses were often mediated 

by various other factors, including language, race, culture religion 

and gender”.13   

 

                                                           
10 Vawda, supra note 8 at 296. 
11 Ibid. 
12 Ibid  The common goals were described as “legal representation or advice and 
counselling on a variety of legal problems”. 
13 Ibid 297. 
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Clinical Survey 
A 2004 study by one of the law clinics at the University of 

KwaZulu-Natal, where questionnaires administered to 

approximately 60 fourth year LLB students were analysed,  

revealed the following:  Zulu first-language students responded 

“[a]s to whether the consultation was affected by any other (other 

than language differences) perceived differences, 28% said it was 

not, and the same number did not respond … Others indicated the 

following factors had affected communication:  race (16%);  age 

(12%); gender (8%); and other (8%)”.14  English first-language 

students responded: 

 

“[a]s to whether the consultation was affected by 

any other (other than language differences) 

perceived differences, 26% said that it was not, 

while 28% did not respond to this question.  The 

diversity issues which were deemed to have 

affected the consultation were identified as:  gender 

(14%);  race (10%);  age (16%);  and other (6%)”.15 

 

The same study also engaged with clinical supervisors, who 

responded that, in dealing with clients, “diversity issues arose in 

about 75% of instances, and manifested as issues of culture (30%);  

                                                           
14 Ibid 298. 
15 Ibid 299. 
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religion (14%);  language (14%);  race (14%);  gender (14%);  and 

age (14%)”.16  Supervisors also “indicated that diversity issues 

impacted on student/student and supervisor/student relationships in 

50% of instances, and on student/client relationships in 100% of 

the instances”.17  The impacts of diversity manifested as:   

 

“lack of interaction among students of different 

races (16%); clients considering students too young 

and inexperienced (16%);  students lacking respect 

for younger supervisors (16%);  cultural differences 

regarding respect for elders (16%);  and perceptions 

about race (16%)”.18 

 

The diversity in the South African multicultural society impacts on 

students’ receptivity to particular forms of CLE.  The three 

recommended modes of instruction in CLE are clinic duty, 

classroom instruction and tutorial sessions.  In the clinical context 

diversity will be most apparent during clinic duties and tutorial 

sessions, specifically where students are paired, or during group 

work, such as trial advocacy exercises. 

 

 

                                                           
16 Ibid. 
17 Ibid 301. 
18 Ibid 302. 
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Students’ Challenges During Interviews 
A recent study which incorporated students’ challenges during 

interviews in the clinic identified these as:19  

 

a) Students having to identify problems not solely 

based in law, but often of a social nature.  Many of 

these problems are rooted in poverty, which in turn 

may have strong customary or cultural elements.  

Questions posed included (i) when students refer 

clients to another forum will they do so correctly 

and with the required empathy?  and;  (ii)  are 

students equipped to withstand a client’s possible 

anger and frustration when they perceive a referral 

as a dismissal of their problems?  This is 

particularly so when the problem has a cultural 

component and the student and client have different 

cultural backgrounds.20 

b)  Language barriers.21 

c) Racial, cultural and religious differences amongst 

students and their clients.  Clients are often unable 

to distinguish between cultural or indigenous 

customs, religious practices and the law regulating 

                                                           
19 M A Du Plessis (2014), “Assessment methods in clinical legal education” 
PhD Thesis, University of the Witwatersrand, Johannesburg (S. Afr.). 
20 Ibid. 
21 Ibid. 
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the society.  Students who do not know these 

customs and practices often have difficulty advising 

clients, as some may withhold certain information 

from the students as a result of their cultural 

differences, such as issues relating to money or 

family.  Sometimes confusion may be caused 

merely by the different use of language in different 

cultures.22 

d) Fear.  For example:  where students and clients are 

from different cultures and the client is a traditional 

healer. Students from a culture where traditional 

healers are common may treat the client in the 

normal fashion, whilst students unaccustomed 

thereto may experience fear.23 

 

Vawda provides additional insight into cultural and linguistic in 

equivalences.24  Communicating across diversity lines “often 

entails significant losses in meaning”.25  When students and 

supervisors are “required to translate and interpret words, actions, 

gestures, silences and varying forms of body language, [t]hey in 

turn, similarly give off signals which the client is required to 

                                                           
22 Ibid. 
23 Ibid. 
24 Vawda, supra note 8 at 302. 
25 Ibid. 
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interpret”.26  These nuances of “different cultural groups, can result 

in misunderstanding or … a serious breakdown in 

communication”.27 

  

The above examples serve as illustrations of the impacts of 

students’ perceptivity to clinic duties and client consultations.   

 

Influences on CLE 
Students’ perceptions and experiences during clinic duties 

influence CLE in the following manner: 

 

a) The classroom component of CLE needs to be adapted to 

make provision for instruction by the clinician on diversity 

issues and multiculturalism.  Students need to be informed 

that although the clinic is situated in an urban area, some 

clients travel from rural areas where certain customs are 

strictly adhered to.  Students must be instructed to respect 

customs, traditional education values, religion and 

protocols.  Students must also be instructed on how to 

explain to clients why the consultation may be different to 

what they are used to, or expect.  The role of the teacher is 

critical and that teaching skills need to be bolstered. Law 

                                                           
26 Ibid. 
27 Ibid.  Also see discussion on multiculturalism at 302, 303. 
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teachers must raise diversity issues in the classroom 

through the experiences of students28. 

b) More awareness of diversity and multiculturalism need to 

be enforced in the clinic duty component of CLE.  Students 

must be trained to “deal head-on with personal 

identification issues, by which is meant characteristics of 

class, race, ethnicity, gender, sexual orientation, physical 

disability and age’”.29   

c) The tutorial component of CLE must be enhanced to 

include discussions relating to diversity and 

multiculturalism.  This may include the training of students 

according to Bryant and Peters’ ‘the five habits of cross-

culture lawyering’.30  

 

Vawda concludes his discussion on the 2004 survey by 

recommending that “[i]t is the responsibility of institutions to 

create a learning environment conducive to the development of 

important life skills, and this entails crafting an appropriate 

curriculum which consciously accommodates multi-culturalism 

and diversity”.31 

 

                                                           
28 Ibid. 
29 Ibid 304. 
30 Du Plessis, supra note 19 at para 9.2.8. 
31 Vawda, supra note 8 at 304. 
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Additional Factors Contributing to the Challenge of Education 
and Experience Variances Amongst Students 
 
 

Other factors that contribute to education and experience variances 

amongst students have been identified as the lack of some essential 

skills,32 which are inculcated as a by-product of legal education 

rather than a core component;  introduction of the four-year LLB 

as an undergraduate degree;33  and admission decisions based on 

matric (grade 10, the final year of secondary education) results.34  

Details of these factors are: 

 

The Lack of Essential Skills 
In November 2010 the Law Society of South Africa (“LSSA”) 

expressed its concern that a substantial number of law graduates 

are lacking in a number of essential skills such as research, 

computer work, literacy and numeracy.  The SA Law Deans’ 

Association (“SALDA”) responded that such a conclusion is 

                                                           
32 Law Society of South Africa (2010), “LSSA response to the findings on the 
LLB Curriculum Research” Council on Higher Education (CHE)  
http://www.legalbrief.co.za/article.php?story=20101123053118783 (accessed on 
22 April 2015);  K O’Regan (2002), “Producing competent graduates:  The 
primary social responsibility of law schools”, South African Law Journal 247, 
248 (S. Afr.). 
33 See  “Kyk weer na regslui se opleiding, sê Top-Regter” [“Have another look 
at the training of lawyers, says Top-Judge”] (2007, September 16), Rapport 
Newspaper (S. Afr.);  J Gauntlett (2011), “The silence of the lawyers” 
Conference of the Society of Law Teachers, Stellenbosch (January17, 2011) (S. 
Afr.)  Copy on file with author. 
34 O’Regan, supra note 32 at 245.  

http://www.legalbrief.co.za/article.php?story=20101123053118783
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‘unfounded, at best anecdotal, and a gross generalization.35  On 31 

January 2011, SALDA announced a meeting with representatives 

of the legal profession to discuss the four-year LLB, stating that 

“[i]ndications are that the majority of students enrolling for the 

LLB degree do not have the requisite academic literacy or 

numeracy skills to complete the undergraduate LLB degree in four 

years.”36 

 

(Former) Constitutional Court Judge Kate O’Regan identified 

skills a competent lawyer should have and concluded that they are 

inculcated as a by-product of legal education rather than a core 

component: 

 

“These skills are also generally acquired by the 

bright students who have also had an advantaged 

educational background at primary and secondary 

levels.  The effect of this differential in skills on 

leaving universities determines to a significant 

extent the success of the law graduates thereafter”.37  

 

                                                           
35Legalbrief (26 November 2010), 
http://www.legalbrief.co.za/article.php?story=20101126053434985 (accessed on 
7 August 2013).  
36Legalbrief (31 January 2011),  
http://www.legalbrief.co.za/article.php?story=20101126053434985  (accessed 
on 7 August 2013). 
37 O’Regan, supra note 32 at 247, 248.    

http://www.legalbrief.co.za/article.php?story=20101126053434985
http://www.legalbrief.co.za/article.php?story=20101126053434985
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The skills identified by O’Regan include the abilities to: listen and 

absorb information;  think clearly and in turn to express those 

thoughts orally and in good prose;  to conceive an argument and to 

be able to use verbal techniques of persuasion;  read and 

understand a text, and particularly the ability to condense it 

without losing accuracy;  use a law library – to be able to read and 

understand a case, to identify the facts and the ratio, to note-up 

cases, to compare and contrast judgments and to critique them;  to 

use basic computer programs for preparing documents and for 

legal research;  find and interpret statutes and regulations, and 

amendments to them and case law elaborating upon them;  

understand the legal significance of a set of facts;  and see the big 

picture, to be able to locate a case or a statutory provision and see 

where it fits into the legal system as a whole, as well as the 

continuities or discontinuities it has with other aspects of the law.38 

 

The Four-Year Undergraduate LLB 
O’Regan is of the view that problems are compounded in law 

schools with the introduction of the four-year LLB as an 

                                                           
38 Also see L Greenbaum (2012), “Current issues in legal education:  a 
comparative review” 23(1) South African Law Journal 34, 35 (S. Afr.).  Also 
see discussions by S Woolman, P Watson & N Smith (1997), “‘Toto, I’ve a 
feeling we’re not in Kansas any more’:  a reply to Professor Motala and others 
on the transformation of legal education in South Africa” 114 South African 
Law Journal 30, 31 (S. Afr.) and P F Iya (2001), “The legal system and legal 
education in Southern Africa:  past influences and current challenges” 51JLE 
355, 362. 
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undergraduate course.39  This four-year LLB degree is often 

criticised.40  The Judge-President of Transvaal, Justice Bernard 

Ngoepe, at a magistrates’ conference, referred to this LLB degree 

as a ‘souped-up’ BProc degree.41  He found it unacceptable that 

degree courses are adapted to accommodate previously 

disadvantaged South Africans.42   

 

KwaZulu-Natal Acting Judge President Achmat Jappie said that 

many graduates of the condensed four-year LLB are out of their 

depth.  He noted that the main problem is communication skills, a 

lack of understanding of basic court procedure and that with trial 

work, these graduates battle with understanding questions of onus 

and putting forward a coherent argument.  The judge said that he 

“did not believe one could be critical of the motive for reducing the 

length of the LLB from five to four years (in 1997) but felt that 

decision was now hampering graduates.”   

 

“here is a need to get disadvantaged people through 

university, but you’re not assisting in the long run.  
                                                           
39 O’Regan, supra note 32 at 245.  
40 For a discussion on the transformation of the LLB degree and skills shortages, 
see S Godfrey (2001), “The legal profession:  transformation and skills” 126(1) 
South African Law Journal 91 – 123 (S. Afr.).  Also see Greenbaum, supra note 
38 at 32. 
41 The BProc degree, an undergraduate degree that prepared students for the 
post-graduate LLB degree prior to the introduction of the undergraduate LLB 
degree, is not longer offered. 
42 Rapport Newspaper, supra note 33 at 2. 
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They might at the end of four years have an LLB 

but the question really is:  Are they equipped to get 

into the profession?’”43   

    

Advocate Jeremy Gauntlett, SC,44 implored law schools: 

 

“not to fall victim to mere pressure and political 

correctness in [your] curriculum setting.  I believe 

you unfortunately did so once before, when you 

agreed to the introduction of the four-year LLB.  I 

know of no law firm, other legal employer or Bar in 

the country which considers that to have been a 

wise step.”45   

 

On 4 July 2012 the Professional Provident Society (“PPS”) 

released the result of a survey into the attorneys’ profession,46 

indicating that attorneys in South Africa are concerned that the 

current LLB degree does not sufficiently prepare young graduates 

who are entering the legal profession.  There is a confidence level 

of just 50% that the standard of general education will improve 
                                                           
43Legalbrief (30 July 2012) 
http://www.legalbrief.co.za/article.php?story=20101126053434985  (accessed 
on 7 August 2013). 
44  “SC” indicates Senior Advocate, the equivalent to Queen’s Counsel in the 
UK. 
45 Gauntlett, supra note 33. 
46  PPS represents university graduates registered across all professional 
disciplines in South Africa. 

http://www.legalbrief.co.za/article.php?story=20101126053434985
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over the next five years.  Only 44% of the survey respondents 

believe that high ethical standards are maintained and only 44% of 

attorneys would encourage their children to enter the profession.47 

 

Admissions to the LLB Degree on Matric Results 
Constitutional Court Judge Kate O’Regan highlights the problems 

at law schools with the introduction of the four-year LLB as an 

undergraduate course, as universities have to make admission 

decisions based on matric results,48 whereas previously, with the 

post-graduate LLB, “law schools could use undergraduate 

performance as a measure to determine whether a student was 

ready and able to undertake legal studies”.  Success in matric (final 

year of high school) exams appears to a significant extent still to be 

racially determined.  Other determinants of success include urban 

or rural residence, provincial residence and probably parental 

income levels and social class.  Mediocre matric results may not be 

an accurate reflection of a student’s ability, as the school he/she 

attended may have been under-resourced.  She questions whether 

this can be remedied at tertiary level.49 

 

                                                           
47https://www.pps.co.za/portal/news/SA%20ATTORNEYS%20CONCERNED
%20ABOUT%20QUALITY%20OF%20LLB%20DEGREE.pdf (accessed on 7 
August 2013). 
48 O’Regan, supra note 32 at 245.  
49 Also see Greenbaum, supra note 38 at 38, 39. 

https://www.pps.co.za/portal/news/SA%20ATTORNEYS%20CONCERNED%20ABOUT%20QUALITY%20OF%20LLB%20DEGREE.pdf
https://www.pps.co.za/portal/news/SA%20ATTORNEYS%20CONCERNED%20ABOUT%20QUALITY%20OF%20LLB%20DEGREE.pdf
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In discussing the admissions policy, O’Regan indicates that “to a 

university, law students are ‘a great deal’”, as much less resources 

are required than with other degrees, such as the sciences.  

Universities therefore encourage admissions, regardless of the 

social responsibility to ensure that students are ready for this 

degree.50 

 

Ogunronbi views the disadvantages of some students as the legacy 

of poor higher education which was given legalistic teeth by the 

Black Education Act,51 and which divided education in South 

Africa along racial and ethnic lines.  According to him a ‘mass’ 

system was created which “produced a nation of illiterates”.52  

O’Regan echoes this challenge as “particularly acute because of 

the legacy of Verwoerdian education policy which means that 

many students enter university poorly prepared for tertiary 

education”.53  Vawda also comments on the increasing access of 

                                                           
50 O’Regan, supra note 32 at 245. 
51 Act No 47 of 1953 (S. Afr.). 
52 S Ogunronbi (1998), “The challenges to legal studies in an era of 
transformation” 115 South African Law Journal 493, 498 (S. Afr.). 
53 O’Regan, supra note 32 at 249.  The “Verwoerdian” education policy refers to 
the South African Prime Minister, H F Verwoerd, during 1958 – 1966, who 
introduced the system of Apartheid, causing non-whites to be subjected to 
inferior primary and secondary school education. 
Also see http://www.britannica.com/EBchecked/topic/626778/Hendrik-Frensch-
Verwoerd (accessed on 22 April 2015). 

http://www.britannica.com/EBchecked/topic/626778/Hendrik-Frensch-Verwoerd
http://www.britannica.com/EBchecked/topic/626778/Hendrik-Frensch-Verwoerd
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poorer students to tertiary education post-1994,54 bringing with 

them many of the disabilities of the Bantu education system and 

making them ‘passive’ learners.55   

  

In CLE context some students may require additional intervention 

by the clinician to address these skills shortages.  The challenge, 

when assessing students, lies in the extent to which any social or 

other disadvantage of the students, and where additional 

intervention was required, should be factored into such assessment. 

. 

Proposed Solutions to the Challenge of Education and 
Experience Variances Amongst Students 
 
 

The challenge of the education and experience variances amongst 

students and specifically whether additional intervention afforded 

to students should be factored into their assessment needs to be 

probed.   

 

Ogunronbi perceives the strategy to overcome the previous 

educational policies, which have ‘produced a nation of illiterates’, 

and which must promote enhanced access, as the ‘affirmative-

action policy’.56  This will include strategies to promote student 

                                                           
54 Y Vawda (2003), “Best clinical teaching practices in South Africa” Paper 
delivered at the First All-Africa Clinical Legal Education Colloquium (Durban, 
South Africa) (Copy on file with author).  
55 Ibid.  Also see Vawda, supra note 8 at 295 – 305.  
56 Ogunronbi, supra note 52 at 498. 
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success as a fall out of the enhanced access in the under-

preparedness of the majority of students from the previously 

disadvantaged group.  He suggests a redirection of programmes to 

address the potential effect of such a gap in preparedness and 

supports suggestions for the provision of intermediate level 

programmes between school and higher education, as well as the 

adjustment of higher education starting levels to meet the needs of 

the majority of entrants.   

 

As law schools now increasingly admit more students from 

previously disadvantaged backgrounds to the extent that they 

constitute the majority, O’Regan cautions law schools in their 

endeavors to seek ways in which the damage done by inadequate 

primary and secondary education can be remedied at tertiary level.  

This may include the introduction of new teaching methods to 

ensure the transmission of key skills and appropriate core 

knowledge.  O’Regan further indicates that it is the primary social 

responsibility of law schools to produce competent graduates once 

you admit students to the degree.  This includes assisting graduates 

being placed in the legal profession.57  She points to “[t]he bitter 

truth … that the law is a discursive and analytical discipline” and 
                                                           
57 O’Regan, supra note 32 at 249, 500.  She comments “I am often dismayed at 
the poor quality of curricula vitae submitted to the Constitutional Court by 
would-be law clerks.  Many do not include their academic transcripts, or the 
names and addresses of referees.  In a field where applicants outstrip positions 
by five or ten to one, they are effectively excluding themselves from 
consideration.” 
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suggests the introduction of bridging courses to enable students to 

overcome their previous disadvantages in language education, 

particularly in the context of reading and writing skills, whilst 

acknowledging that the best way to remove that obstacle remains 

elusive.58  

 

Greenbaum refers to research undertaken among English speaking 

law graduates, suggesting that: 

 

“learning which would improve students’ critical 

understandings of the legal profession, through 

critical reflection on the profession, would assist 

outsider students entering a profession still 

dominated by divisions of class, to understand the 

structures and culture of the professions.”59   

 

This will assist students to be “better able to identify the skills and 

attributes that are often implicitly expected, but unstated, by law 

firms …”60  I submit that thorough discussion of the legal 

profession should form part of plenary teaching content on the 

legal profession.  This should be constantly re-enforced during 

student tutorials.   

                                                           
58 Ibid at 245 – 247. 
59 Greenbaum, supra note 38 at 27. 
60 Ibid. 
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The law faculty of the University of New South Wales,61 Australia, 

regards the inclusion of two enrichment subjects, specifically 

aimed at Indigenous students, as key developments.  Indigenous 

students are not required to do both these alternative subjects.  

Students appear to appreciate the availability of extra support 

rather than resist it.  These are taught during weekly small group 

tutorials. The primary purpose of these tutorials is to develop 

students’ academic skills, including oral communication, problem 

solving, comprehension and legal writing skills and to develop 

their critical and analytical skills.  An issue identified by 

Indigenous students interviewed, is the lack of relevance of the 

material that students are confronted with.  At the time of 

publication the outcomes were not yet evaluated.   Cody however 

indicated during 2009 that these courses are now internally 

evaluated and that a 2009 survey of Indigenous students’ 

experience of the law school courses was favourable.62 

 

I submit that bridging courses or intermediate level programmes 

which are completed satisfactory before students are accepted into 

the law school for studies may prove helpful, but a drop in entry 

                                                           
61 Cody & Green, supra note 5 at 52, 53. 
62 This was confirmed in an email by Cody to the author on 13 October 2009.  
(Copy of email on file with author).  The author discussed these courses with 
Cody during a meeting in Brisbane, July 2013, where the successes were 
confirmed. 
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level standards, as suggested by Ogunronbi above, is, and should 

remain, unacceptable.   

 

Ogunronbi further calls for the restructuring of current law school 

syllabuses (sic) to recognise and protect the cultural values of all 

South Africans.63  I submit that recognition of and respect for 

cultural values are an ethical given, but students need to be able to 

distinguish between the applicable law and custom.  Respect for 

the custom, however gallant, does not warrant the restructuring of 

syllabi.  Law schools are not the forum for the protection of 

cultural values – they are for educating students in and proper 

application of, the law.  

 

In response to deficiencies identified in law schools and 

specifically the LSSA’s concerns to some law graduates lacking a 

number of essential skills, Advocate Jeremy Gauntlett, SC, 

expressed his strong belief “that the predicament of those who train 

young legal practitioners as regards their educational deficiencies 

is not to be addressed by expecting universities to remedy basic 

educational deficiencies.”  “The function of universities is the 

induction of the intellectually qualified in the rigors of rational 

                                                           
63 Ogunronbi, supra note 52 at 498. 
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discourse … not to remedy the deficiencies of primary and then 

secondary education”.64 

 

Sharing of Experiences and Wisdom Gained 
I submit that clinicians should, during lecture times with students, 

share some of their experiences and wisdom gained over time with 

students.  A philosophy, which may be shared with students, is: 

 

Empowerment through Continuous Legal Research 
Judge Motala discusses skills classes in legal research, analysis and 

writing, the process of analysis and structured reasoning to assist 

students in “thinking like lawyers”.  He further indicates that law 

schools’ inadequate teaching of research skills and legal opinion 

writing results in attorneys’ reluctance to write opinions “where 

legal research of primary and secondary sources is needed”.  These 

legal problems are then left for advocates to handle.  These skills 

courses may “prepare students to go beyond looking at their 

teacher’s favorite textbook or treatise for answers to legal 

problems”. 65 

 

Reading Across a Broad Spectrum Outside the Law and 
Increasing General Knowledge 
 

Iya states that, in aiming through CLE to best equip future lawyers 

to operate effectively in a changing global environment, diversity 

                                                           
64 Gauntlett, supra note 33. 
65 Motala, supra note 6 at 696 – 697.  
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management “can ensure an environment of better understanding 

and appreciating diverse viewpoints and experiences exchanged 

among individuals or groups, thereby expanding their horizon for 

managing even better external/global conflicts and challenges.”  

These different viewpoints and experiences “encourage and 

prepare students to better understand the external world and global 

trends and to become better future lawyers.”66  

 

Knowing the Environment in which you Practice 
Students need to understand the core of attorneys’ practice.  This 

includes “accepting that the legal profession is increasingly 

becoming global in the context of lawyers being faced with arrays 

of problems that involve multicultural considerations.”67   

 

Practical CLE Context 
I submit that clients’ problems should be seen in a broader context 

by students, where after they can start to de-compartmentalise the 

various sections of the applicable substantive law and apply it to 

the problem on hand. Sound knowledge, good command of written 

and spoken language and impeccable ethical conduct will instil a 

sense of confidence and ensure that they present themselves to 

both their clients and the court with authority.  

 

                                                           
66 Iya, supra note 7 at 37, 41 and 42. 
67 Ibid at 49.  
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Motala holds that a future lawyer must be taught “how to provide 

an objective opinion.  This teaches the future lawyer to explore the 

problem, to evaluate the strengths and weaknesses of both parties’ 

arguments, and to arrive at a conclusion based on his or her own 

analysis.”68 

 

I further submit that shortcomings must be addressed during 

student tutorials when education and experience variances in 

clinical practice are identified.  Additional tutorials may be 

scheduled, should such a need arise.  Students should not be 

penalised for these interventions upon assessment.  However, in 

the event of repeat mistakes after interventions, penalisation may 

be appropriate.  

 

Journal feedback may be invited where students feel that there was 

a disparity in the general knowledge,69 between him/her and 

his/her partner, when executing on clients’ matters.  The contents 

of at least this part of each individual student’s journal should 

remain confidential to ensure that students feel that they may freely 

discuss problems they encounter with their student partners and 

without embarrassing the partner who had a shortcoming not 

directly attributable to him/her. 
                                                           
68 Motala, supra note 6 at 698. 
69 For Journal feedback, see M A du Plessis & C F Swanepoel (2014), 
“Reflective journals as an assessment method in clinical legal education” (2) De 
Jure 283-297 (S. Afr.). 
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Differing Levels in Students’ Knowledge of Substantive and 
Procedural Law 
 

Since students accepted in the CLE course are in their final year of 

study towards a law degree, clinicians may realistically expect the 

students to have acquired a certain level of knowledge of 

substantive and procedural law.  Despite revision and examination 

during CLE programmes, some students remain less than capable 

in carrying over their knowledge and application of substantive 

and procedural law into clinical practice.  These weaknesses 

impact on their case work.  The assessment challenge lies in the 

fairness of subtracting a percentage of marks for these weaknesses 

when students’ case file work is assessed. 

 

In reviewing how this challenge is addressed at four South African 

university law clinics, the following became apparent:70  At the 

University of the Witwatersrand Law Clinic penalties for these 

weaknesses will be reflected in their case file assessments and oral 

examinations.71  At the University of Pretoria Law Clinic students 

are penalized for these weaknesses when individual assessments 

are done, but all students are awarded the same mark for group 

work done in their firms.  This creates a check-and-balances 

                                                           
70 Du Plessis, supra note 19. 
71 Case file assessments are conducted at the end of the CLE course.  These 
assessments entail reviewing all case work and litigation done by students 
during the academic year.  The oral examinations are also conducted towards the 
end of the CLE course.  Students are examined on cases that they attended to 
during the academic year. 
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system within the student firm.  At the University of the Free State 

Law Clinic clinicians assist students and do not penalize them.  At 

the University of Johannesburg Law Clinic students are afforded a 

reprieve of one week to research or correct the weaknesses.  

Should students thereafter remain incapable to assist their clients 

properly, they will be penalised.72 

 

Proposed Solutions to the Challenge of Student Weaknesses in 
their Knowledge of Substantive and Procedural Law 
 

This assessment challenge concerns the fairness, or not, of 

subtracting marks for student weaknesses in their knowledge of 

substantive and procedural law.  

 

The mission statement of the university law clinic should include 

the purpose of preparing students for the practice of law.73  To be 

eligible for the CLE course, a minimum competency and 

knowledge of substantive and procedural law should be expected. 

 

I submit that students should be penalised for their lack of 

knowledge, particularly as they have been taught and assessed on 

these materials on different occasions during the previous years of 

                                                           
72 Advised by the various clinical directors during personal interviews conducted 
by the author in 2013.  
73 J W Fisher (2011), “Putting students at the center of legal education:  how an 
emphasis on outcome measures in the ABA standards for approval of law 
schools might transform the educational experience of law students” 35 S. 
I11.U.L.J.225 4. 
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study towards their law degree.  Students are also operating in a 

live-client environment, where mistakes may potentially have a 

huge impact.  Penalisation upon assessment in these instances will 

further instill a sense of good practice and ethical conduct, as well 

as the value in constant research, upon the students.   

 

Conclusion 
Many students enter university with limited life experiences and 

exposure, often attributable to a less rigorous secondary education.  

The undergraduate LLB degree, where less mature students are 

enrolled, does not provide for development in these areas.  

Challenges manifest in the CLE courses, particularly with the 

assessment of students’ work where there are variances in their 

education and experiences.  A clinical survey indicated that the 

diversity in the South African multicultural society impacts on 

students’ receptivity, which in turn has an impact on CLE.  As the 

variances are more evident during clinic interviews, the challenges 

students face were indicated.   

 

Suggested solutions to these challenges include the introduction of 

new teaching methods to ensure the transmission of key skills and 

appropriate core knowledge, critical reflection on the profession, 

the introduction of enrichment subjects, additional support during 

tutorials, student feedback by way of reflective journals and 
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bridging courses or intermediate level programmes prior to 

acceptance into law schools.   

 

Clinicians should share their experiences and wisdom gained 

during their years of practice.  Continuous legal research, reading 

across a broad spectrum outside the law, increasing general 

knowledge and knowing the environment of legal practice should 

be encouraged.   

 

Students should, during the assessment processes, not be penalised 

for shortcomings that can be attributed solely to their limited life 

experiences and exposure.  However, students should be penalised 

for poor knowledge of substantive and procedural laws impacting 

on their clinical work.  



 
 

Extrajudicial Execution of Criminal Suspects in 
Nigeria: an Unjustifiable Violation of Human Rights 
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Introduction 
Extrajudicial execution is a crime which is prevalent among law 

enforcement agencies especially the police in Nigeria. Over the 

years, lots of outcry has been made against this dominant ill that 

continues to mar the image of the country, by concerned and 

affected citizens, news media, and right based organisations among 

others. Reports and articles are consistently being turned in on this 

subject matter by various human right institutions detailing 

victims’ stories, stating the position of the law and advocating for 

change1.  

                                                           
 LL.B; LL.M, Senior State Counsel, Federal Ministry of Justice Abuja. 
1 Open Society Institute (OSI), “Criminal Force Torture, Abuse, and 
Extrajudicial Killings by the Nigeria Police  Force”, May 2010, ISBN: 978-1-
891385-91-9, available at: http://www.refworld.org/docid/4cbc44742.html 
(hereafter OSI Report); Amnesty International - Nigeria: Gruesome footage 
implicates military in war crimes” (2014) available at 
https://www.amnesty.org/en/latest/news/2014/08/nigeria-gruesome-footage-
implicates-military-war-crimes/ accessed 10 September 2014; Amnesty 
International – Killing at will: Extrajudicial Execution and other unlawful 
killings by the Police in Nigeria (2009) available at 
https://www.amnesty.org/download/Documents/.../afr440382009en.pdf 
accessed 10 September, 2014 (hereafter AI :Killing at Will); and “Human Rights 
Watch World Report2013” available athttp://www.hrw.org/world-
report/2013/country-chapters/nigeria;  accessed 4 March 2014. 

http://www.refworld.org/docid/4cbc44742.html
https://www.amnesty.org/en/latest/news/2014/08/nigeria-gruesome-footage-implicates-military-war-crimes/
https://www.amnesty.org/en/latest/news/2014/08/nigeria-gruesome-footage-implicates-military-war-crimes/
https://www.amnesty.org/download/Documents/.../afr440382009en.pdf
http://www.hrw.org/world-report/2013/country-chapters/nigeria
http://www.hrw.org/world-report/2013/country-chapters/nigeria
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However, the drum beats appear to have been falling on deaf ears 

as the nagging problem persists and is rather on the increase. 

Citing a 2011 report by the Network on Police Reform in Nigeria, 

the Centre for Victims of Extra-judicial Killings and Torture 

(CVEKT) raised an alarm on the rising cases of deaths resulting 

from reckless use of arms by security agents to kill suspects.2 They 

stated that 7,198 extra-judicial deaths have occurred in the 

previous four years across the country.3 Another report by the 

International Society for Civil Liberty and the Rule of Law as of 

May, 2014 stated that since the inception of democracy in Nigeria 

in 1999, an Estimated 65,000 people have been unlawfully killed4. 

 

In most instances, the response of the leadership of the security 

agencies has always been outright denial of or total silence to the 

allegations raised in these reports. This begs questions like: why 

does extrajudicial execution of suspects continue to be a regular 

occurrence in Nigeria? How did it begin? Has any step been taken 

to address the problem? Will it ever stop? What is the future 

implication of this problem should it persist? What are the 

solutions to this problem? This article attempts to address these 
                                                           
2‘Police and extrajudicial killings’ – Thisday Newspaper, 14th December, 2011. 
3 Osuyi P “Extra-judicial killing: 7,198 Suspect killed in four years” available at 
http://www.sunnewsonline.com accessed 5 April 2013. 
465,000 unlawfully killed since return to democracy in 1999 - Intersociety 
demands investigation, prosecution by Int'l Criminal Court available at 
http://newsexpressngr.com/news/detail.php?news=6028 (accessed 20 April 
2014). 
 

http://www.sunnewsonline.com/
http://newsexpressngr.com/news/detail.php?news=6028
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questions. It examines extrajudicial execution of suspect, in the 

light of relevant legal provisions. It discusses the probable causes 

of extrajudicial killing, examining it from the perspective of the 

security agent, the victim and the society; enumerates possible and 

practical solution to the problem; and concludes that serious efforts 

should be put in place to ensure an end to extrajudicial executions 

in order to avoid the collapse of the criminal justice system and 

ultimately the rule of law. 

 
Definition 
Extra judicial killing refers to the killing of a person without the 

sanction of the due process of law applicable in the jurisdiction or 

territory where the killing occurs5. It has also been defined as 

killing not sanctioned by a court of competent jurisdiction in the 

process of criminal trial.6 These killings are in most cases carried 

out by governmental authorities or agents (usually the police or 

armed forces) and are mostly politically motivated but will also 

encompass killing carried out by vigilante groups or militia men or 

even a private individual without the order of a court7. Extra 

                                                           
5A Lanfer, ‘Extrajudicial Killings – A human rights crisis’(2010) 2 Observer 4. 
6“Torture and Extrajudicial Killing in Nigeria spell anarchy not democracy” 
available at http://www.opentrial.org/unjust-process/item/155-torture-and-extra-
judicial-killings-in-nigeria-spell-anarchy-not-democracy accessed 11 September 
2014. 
7Lanfern.5 above. 

http://www.opentrial.org/unjust-process/item/155-torture-and-extra-judicial-killings-in-nigeria-spell-anarchy-not-democracy
http://www.opentrial.org/unjust-process/item/155-torture-and-extra-judicial-killings-in-nigeria-spell-anarchy-not-democracy
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judicial killing is a problem peculiar to many nations of the world.8 

However, as mentioned above, Nigeria stands out prominently 

among the Nations grappling with this heinous crime. 

 

Extrajudicial Execution of Suspects by Police and other 
Security Agents 
 

The indiscriminate and unjust extrajudicial execution of suspects 

by the Police in Nigeria is a grim reality that the society daily 

struggle with. Usually, victims are extrajudicially executed during 

police operations, at police checkpoints, in a ‘shoot-out with armed 

robbers’ or shot while ‘trying to escape’. Some die due to denial of 

life-saving medical treatment, a condition to which they were 

subjected as a result of being shot or tortured by the Police9. The 

bulk of extrajudicial execution by the Police is usually perpetrated 

by special units in the Nigeria Police Force such as SARS, SOS 

and CID detention centres. These units are notorious for 

extrajudicial killing and torture10. The stories below bear credence 

to this fact. 

 

 

 

 
                                                           
8Germany, defunct Soviet Union, Palestine, Iraq, Central Africa, Afghanistan, 
Bangladesh, Sri Lanka, Thailand, the Philipines and the United State among 
others have reportedly been site of a high level of extrajudicial killings. 
9 AI: Killing at Will 8-20 
10 As above. 
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The story of the “Apo Six Killing” 
The story of the “Apo Six Killing” was aptly described as the most 

infamous case of extrajudicial execution by the police in Nigeria11. 

The Apo Six story details a heartrending and brazen waste of 

young lives by officers of the Nigeria Police Force (NPF). In the 

night of 7th June, 2005, a Police Patrol car stopped a car filled with 

6 persons (five men and one woman between the ages of 21 and 

25) who were returning from a night club. An argument ensued 

and four of them were instantly shot and killed on the alleged order 

of one Danjuma Ibrahim, a Deputy Commissioner of Police 

(DCP). DCP Ibrahim had reportedly been in the club from which 

they were returning and had unsuccessfully tried to woo Augustina 

Arebu, the female in their midst12. The remaining two who 

included one Ifeanyin Ozor and Augustina were taken away from 

the scene of the incidence to the Police Station and were later 

killed by the Police the following day. Augustina was said to have 

been strangled by DCP Ibrahim himself.13 According to the report, 

the officers were caught attempting to secretly bury their bodies 

and a riot by the members of the Apo Mechanics Association to 

which the deceased men belonged, soon followed. An additional 

two persons were killed by the police in the riot. The police 
                                                           
11Walker, A. “Will Nigeria’s Apo Six ever get justice?” available at 
http://news.bbc.co.uk/2/hi/africa/8025260.stm 
12   As above. 
13   Nzeshi O. “Apo Six: How DCP Danjuma Strangled Female Victim” 
available at http://nm.onlinenigeria.com/templates/?a=4107 accessed 20 
November 2014. 

http://news.bbc.co.uk/2/hi/africa/8025260.stm
http://nm.onlinenigeria.com/templates/?a=4107
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claimed that the deceased were armed robbers who were shot in a 

gun fire exchange with the police14. This story was disproved by 

the Judicial Commission of Enquiry set up by then President 

Olusegun Obasanjo. A criminal prosecution is pending against the 

accused officers in court although nine years later, the families of 

the victims are still waiting for justice15.  

 

25 Bodies of dead Persons on Ezu River 
In another gruesome incidence on 20 Jan 2013, about 25 bodies of 

dead persons were found floating and already decomposing in the 

Ezu River in Awka North Local Government Area of Anambra 

State, Nigeria.16 Autopsy conducted on the bodies revealed the 

causes of death included gunshot wounds, bruises and other signs 

on the bodies showing the victims did not die of natural causes. 

Report also indicated that the victims had been in custody or 

detention17. Further investigation led to the startling revelation that 

the dead persons were suspects in the custody of the Special Anti-

                                                           
14Walker 9 above 
15“Apo six: A brutal legacy of police impunity” available 
athttp://mobile.saharareporters.com/report/apo-six-brutal-legacy-police-
impunity  accessed on 4 March, 2014; and Awom U. “Nigeria: Apo Killings – A 
Sad Reminiscences” available athttp://allafrica.com/stories/201309300442.html; 
accessed on 4 March, 2014 
16Akwa, V.U “50 Mystery Bodies Float on Anambra River” Vanguard News 
Paper 14 March 2013. http://www.vanguardngr.com/2013/01/50-mystery-
bodies-float-on-anambra-river/. Figures of death vary from report to the other 
but is between 20 and 50 bodies.   
17Mamah, E. “R-E-V-E-A-L-E-D: Ezu River Victims murdered, says autopsy” 
http://www.vanguardngr.com/2013/03/r-e-v-e-a-l-e-d-ezu-river-victims-
murdered-says-autopsy/ 

http://mobile.saharareporters.com/report/apo-six-brutal-legacy-police-impunity%20%20accessed%20on%204%20March,%202014
http://mobile.saharareporters.com/report/apo-six-brutal-legacy-police-impunity%20%20accessed%20on%204%20March,%202014
http://allafrica.com/stories/201309300442.html;%20accessed%20on%204%20March,%202014
http://allafrica.com/stories/201309300442.html;%20accessed%20on%204%20March,%202014
http://www.vanguardngr.com/2013/01/50-mystery-bodies-float-on-anambra-river/
http://www.vanguardngr.com/2013/01/50-mystery-bodies-float-on-anambra-river/
http://www.vanguardngr.com/2013/03/r-e-v-e-a-l-e-d-ezu-river-victims-murdered-says-autopsy/
http://www.vanguardngr.com/2013/03/r-e-v-e-a-l-e-d-ezu-river-victims-murdered-says-autopsy/
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Robbery Squad (SARS) of the Nigeria Police, Anambra State 

Command18. Report stated that the victims allegedly including 9 

members of the Movement for the Actualization of the Sovereign 

State of Biafra (MASSOB) who had been arbitrarily detained 

without trial, were taken out of their cells in the middle of the night 

and killed by the SARS through gunshots, strangulation and other 

nefarious means. The report further stated that the SARS officers 

dumped their bodies in the local river to prevent the corpses from 

being traced back to them and raise suspicion that the victims died 

in a communal clash. Upon discovery, the bodies were hurriedly 

buried by the local authority under the Police supervision, in a 

mass grave close to the river but were later exhumed for autopsy 

when questions on the identity of the victims and the 

circumstances of death were raised. No one has till date been 

charged for this heinous crime19.  

 

 

 

 

                                                           
18 Adebowale, S “How Victims of Anambra River Corpses were Killed, by 
intersociety” The Eagle, March 5, 2013 - http://theeagleonline.com.ng/how-
victims-of-anambra-river-corpses-were-killed-by-intersociety/ accessed 20 
October 2014. 
19 Ibid. mamah E, Ujumadu V and Balogun I, “Ezu River; the Unending 
Mystery” Vanguard Newspaper 5 March 2013- 
http://www.vanguardngr.com/2013/03/ezu-river-the-unending-mystery/ 
accessed 20 October 2014. See also By Onwumere O. on July 15, 2014 -
http://sunnewsonline.com/new/the-killing-of-massob-members/ 

http://theeagleonline.com.ng/how-victims-of-anambra-river-corpses-were-killed-by-intersociety/
http://theeagleonline.com.ng/how-victims-of-anambra-river-corpses-were-killed-by-intersociety/
http://www.vanguardngr.com/2013/03/ezu-river-the-unending-mystery/
http://sunnewsonline.com/new/author/webmaster/
http://sunnewsonline.com/new/the-killing-of-massob-members/
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Student Ajayi Olalekan Case 
A typical instance of being killed at the point of arrest is seen in 

the case of Ajayi Olalekan. On 20th August 2013, one Ajayi 

Olalekan, a student of the Federal University of Technology, 

Akure, Ondo State was shot and killed by a police officer in the 

Ikorodu Area of Lagos State when he resisted the seizure of his 

motorcycle (which he was using for commercial taxi) by the Police 

after being accused of committing a traffic offence. Olalekan was 

shot in the chest three times at close range. The extrajudicial 

execution had taken place in broad day light and in the presence of 

witnesses. The police officer involved in the shooting was charged 

in court and is being prosecuted for “manslaughter?”20  

 

Cases of Forced Disappearances 
Cases of forced disappearances are also regular occurrence. These 

include cases where a person is arrested and was said to be in 

Police custody but such person is never again seen dead or alive. 

On 13 February 2014, 17-year-old Gabriel Daniel Agaba, allegedly 

broke into a Salon in Wuse II, Abuja at 2am in the night. He was 

apprehended by security guards at the hotel adjoining the salon and 

was later handed over to the police officers on duty in Wuse Zone 
                                                           
20 See Sokoya F. “Extrajudicial Killings: End in Sight?” Newswatch Time 1 
September 2013 available at http://www.mynewswatchtimesng.com/extra-
judicial-killings-end-sight/#sthash.x3c30iLK.dpuf accessed on September 16, 
2014. See also Onyelemelam A. “Ikorodu killing: Killer cop arrested, as IG 
vows justice will be served” The Eagle 22 August 2013 available at 
http://theeagleonline.com.ng/ikorodu-killing-killer-cop-arrested-as-ig-vows-
justice-will-be-served/ 

http://www.mynewswatchtimesng.com/extra-judicial-killings-end-sight/#sthash.x3c30iLK.dpuf
http://www.mynewswatchtimesng.com/extra-judicial-killings-end-sight/#sthash.x3c30iLK.dpuf
http://theeagleonline.com.ng/ikorodu-killing-killer-cop-arrested-as-ig-vows-justice-will-be-served/
http://theeagleonline.com.ng/ikorodu-killing-killer-cop-arrested-as-ig-vows-justice-will-be-served/
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3 Police Station. When the family requested for him to be 

produced at the Wuse Zone 3 Police Station after searching for him 

for days, the officers at the station denied having arrested or 

apprehended him despite witness testimony that he was last seen in 

their custody. However, when the family petitioned the Inspector 

General of Police to open an inquiry into his disappearance, it 

came to light that the boy had been taken away and shot by the 

officer in charge of the investigation. Although the corporal who 

allegedly killed the boy was dismissed after having been found 

guilty by the inquiry team, he is yet to be charge with his murder 

as he is said to have appealed the verdict of the Police Disciplinary 

Panel indicting him. The family continues to relentless appeal to 

the Police Authority for justice for Gabriel. 21 

 

Extrajudicial Execution at Police Checkpoints 
An instance of extrajudicial execution at police checkpoint is seen 

below.  In 2006, Nkechi Obidigwe was shot and killed at Police 

checkpoint by a police corporal, Daniel Ayuba along Zik avenue, 

Fegge, Onitsha. The Divisional Police Officer in charge of Fegge 

Police Division, Mrs Edna in charge tried to cover it up and stalled 

investigation. However, with the intervention of the then Assistant 

Commissioner of Police in charge of State Criminal Investigation 

                                                           
21Aduge-Ani, D “Gabriel Daniel Agaba: Murder in a Police Station” Leadership 
Newspaper, Jun 14, 2014 - leadership.ng/news/374490/gabriel-daniel-agaba-
murder-police-station 
 

http://leadership.ng/reporter/david-aduge-ani/
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Department, Mr Katsina, an investigation was opened.  Despite the 

fact that the autopsy and ballistic examination carried out on the 

body of the deceased confirmed that she was killed by Police 

bullet, the DPO maintained her denial that her men were not 

responsible for the killing. The Corporal however confessed to the 

crime during the orderly room trial conducted on the case. He was 

charged with murder but no charge was brought against the DPO. 

She was however transferred to another division.22 

 

Extra Judicial Killing by Deprivation of Medical Care 
Chukwuma Ihezie died in custody as a result of lack of medical 

care while in Police custody. The deceased was arrested by the 

officers of SARS, Enugu State Police Comand. He died six days 

into his detention by the Police. The Police had claimed the 

deceased, a graduate of Engineering was an armed robber. The 

family petitioned President Goodluck Jonathan to order an autopsy 

to be conducted to determine the cause of death of the deceased. 

Few months later, after an investigation conducted by the Force 

Headquaters, it was found that the deceased was not an armed 

robber. Although his body and personal effects had been released 

                                                           
22 Nwaguma O. “Curbing  Extra-judicial Killings by the Police in Nigeria” 
available at http://dailyindependentnig.com/2014/11/curbing-extra-judicial-
killings-police-nigeria-2/ accessed 10 August 2014.  

http://dailyindependentnig.com/2014/11/curbing-extra-judicial-killings-police-nigeria-2/
http://dailyindependentnig.com/2014/11/curbing-extra-judicial-killings-police-nigeria-2/
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to the family, the autopsy was never conducted23 as the family 

could not afford one on their own.  

 

Extrajudicial killings By Other Security Agents 
Extrajudicial killings, though more common with the police is not 

limited to this agency in Nigeria as there has been reported cases 

and allegations of extrajudicial killings by other security agencies. 

An instance of this is seen in the Apo Eight Killing. On 20th 

September, 2014, officers of the Nigeria Army and the State 

Security Service (SSS) in a joint operation shot and killed 8 

persons and severely wounded 11 others at an uncompleted 

building in Apo District of Abuja. The victims who included truck 

pushers, scavengers and water vendors were said to have been 

squatters in the uncompleted building that belonged to an Army 

General. The Officers claimed that they shot them in self defence 

when they put up resistance when asked to leave the premises. 

However, report by the National Human Rights Commission 

indicting the Security Agencies stated that the men were 

deliberately extra-judicially executed by the officers and that there 

was no prove that they were boko haram terrorists contrary to their 

                                                           
23   Igata F. “Family petitions Jonathan over alleged extra-judicial killing of 31-
yr-old graduate on September 29, 2014”  Vanguard, 29 September 2014  
available at See more at: http://www.vanguardngr.com/2014/09/family-
petitions-jonathan-alleged-extra-judicial-killing-31-yr-old-
graduate/#sthash.CrHvAyR0.dpuf accessed on 25 October 2014. 

http://www.vanguardngr.com/2014/09/family-petitions-jonathan-alleged-extra-judicial-killing-31-yr-old-graduate/#sthash.CrHvAyR0.dpuf
http://www.vanguardngr.com/2014/09/family-petitions-jonathan-alleged-extra-judicial-killing-31-yr-old-graduate/#sthash.CrHvAyR0.dpuf
http://www.vanguardngr.com/2014/09/family-petitions-jonathan-alleged-extra-judicial-killing-31-yr-old-graduate/#sthash.CrHvAyR0.dpuf
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claim24. In 1999, the village of Odi in Bayelsa State was attacked 

by armed military men and razed to the ground. Tens of civilians 

were killed in the attack25. The village of Zaki Biam in Benue State 

was also attacked by armed troops in similar circumstances and 

hundreds of villagers were killed. In April 2013, about 185 

civilians were allegedly extra-judicially killed by armed military 

men in Baga, Borno State. There were allegations that this mass 

killings were carried out by men of the Nigerian army26 and 

counter allegation from the latter that they were carried out by the 

Boko Haram terrorist group27. In 2014 another report was 

published alleging the extrajudicial execution of Boko Haram 

suspects in the thousands by men of the Nigerian Army28. 

 

The Right to Life of Suspects 
Right to life is the most sacrosanct of all the fundamental rights 

guaranteed to a person. Being suspected of committing an offence 

                                                           
24See ‘Uniformed Gunmen Kill Eight Squatters In Army General's Abuja 
Home’-http://saharareporters.com/news-page/uniformed-gunmen-kill-eight-
squatters-army-generals-abuja-home (accessed 23 November 2014). See also 
“Apo Killings; Aturu Commends Human Rights Commission Indictment of 
SSS, Army” available at http://www.informationng.com/2014/04/apo-killings-
aturu-commends-human-rights-commissions-indictement-of-sss-army.html 
25‘The Destruction of Odi and Rape in Choba’- hrw.org accessed on 5 April 
2013. 
26 J Jibueze ‘ICC begins probe of extrajudicial killings in Nigeria’ – The Nation, 
29 April 2013 http://thenationonlineng.net/new/news/icc-begins-probe-of-extra-
judicial-killings-in-nigeria/ accessed on 7 July 2013. 
27 As above. 
28See Amnesty International - Nigeria: Gruesome footage implicates military in 
war crimes” at note 1 above. 

http://saharareporters.com/news-page/uniformed-gunmen-kill-eight-squatters-army-generals-abuja-home
http://saharareporters.com/news-page/uniformed-gunmen-kill-eight-squatters-army-generals-abuja-home
http://www.informationng.com/2014/04/apo-killings-aturu-commends-human-rights-commissions-indictement-of-sss-army.html
http://www.informationng.com/2014/04/apo-killings-aturu-commends-human-rights-commissions-indictement-of-sss-army.html
http://thenationonlineng.net/new/news/icc-begins-probe-of-extra-judicial-killings-in-nigeria/
http://thenationonlineng.net/new/news/icc-begins-probe-of-extra-judicial-killings-in-nigeria/
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does not deprive one of this right. Extrajudicial killing is therefore 

a gross violation of the rights of a suspect to life as provided for 

under Section 33 of the Constitution of the Federal Republic of 

Nigeria (1999 Constitution). Section 33(1) of the 1999 

Constitution provides as follows: 

 

Every person has a right to life, and no one shall be 

deprived intentionally of his life, save in execution 

of a sentence of a court in respect of a criminal 

offence of which he has been found guilty. 

 

Article 4 of the African Charter on Human and Peoples Rights29 

also provides as follows: 

 

Human beings are inviolable. Every human being 

shall be entitled to respect for his life and the 

integrity of his person. No one may be arbitrarily 

deprived of this right. 

 

Article 6 of the International Covenant on Civil and Political 

Rights and Article 3 of the Universal Declaration of Human Rights 

among others are a restatement of this right.  

 

                                                           
29   Adopted on 27 June 1981, entered into force 21 October 1986. 
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Power of the Police to kill 
The police is given a wide latitude by law in Nigeria to derogate 

from the right to life. Section 33 (2) of the 1999 Constitution states 

that it shall not constitute a breach of a person’s right to life “if he 

dies as a result of the use, to such extent and in such circumstances 

as are permitted by law, of such force as is reasonably necessary: 

(a) for the defence of any person from unlawful violence or 

property; 

(b) in order to effect a lawful arrest or to prevent the escape of 

a person lawfully detained; or 

(c) for the purpose of suppressing a riot, insurrection or 

mutiny. 

 

In a similar vein, Article 3(e) of the notorious Order 23730 which 

regulates the use of firearms by the Police provides that a Police 

officer can use deadly force where: 

 

“he cannot by any other means arrest a person who 

takes flight in order to avoid arrest; provided the 

offence is such that the accused may be punished 

with death or imprisonment for seven years.” 

 

The above provisions create wide discretionary power that could 

be and has been repeatedly abused. The police, taking shield under 
                                                           
30   Force Order No. 237, Rules for Guidance in Use of Firearms by the Police. 
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this provision, have flagrantly taken life in circumstances where it 

could have been easily avoided. Order 237 allows for excessive 

use of force that could tend towards the indiscriminate. It 

empowers the Police to kill where a person attempts to resist arrest 

or escape custody. The Police sometimes extra-judicially kill 

suspects and simply claim they were trying to resist arrest or 

escape custody31. The proviso to this particular provision limiting 

the power to kill to cases where: the offence is punishable with 7 

years imprisonment. There is no other means of effecting the 

arrest; and the possibility of future arrest is unlikely, has been 

widely criticized as being “impermissibly broad”. Some of the 

offences that attract 7 years imprisonment in Nigeria are too minor 

to warrant killing a person32 and the penalty a crime attracts is no 

ground for taking the life of a person under international law. The 

general international standard for use of lethal force includes 

occasions of a grave or imminent threat of death or serious injury 

to the life of the law enforcement officer or the life of another33. 

 

 

 

 
                                                           
31  See AI: Killing at Will note 1above at 1. 
32Resisting arrest for instance whether for a simple offence, misdemeanour or 
felony attracts 7 years imprisonment. See Section … of the Criminal Code Act  
33 See Article 9 of the UN Basic Principle on the use of Force and Firearms by 
Law Enforcement Officials (1990).  See also AI: Killing at Will note 1above at 
16. 
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Why does this problem persist? 
The problem of extra-judicial killing of suspect persists and 

appears intractable. A number of factors are responsible some of 

these are discussed below. 

 

Impunity, lack of accountability and Low Deterrence for 
Crime 
 

There is an unacceptably high level of lack of accountability within 

the Police and other Security Agencies in Nigeria. Majority of the 

crimes committed by them go un-investigated and unprosecuted. 

This, in the case of the Police is perhaps due to an existing culture 

of “protecting their own” common among most security forces. 

Impunity of law enforcement officers for crime can also been 

attributed to the lack of capacity to effectively investigate crimes 

as this limits the ability to successfully prove commission of crime 

against erring officers who have carefully covered their tracks34 In 

practice, most often the police crimes go un-investigated35 and 

where an investigation is to be conducted the parameters in place 

are not foolproof. 

 

Where a police officer below the rank of an Assistant 

Superintendent of Police (ASP) is alleged to have committed an 

offence, he is first subject to an orderly room trial by a Police 

Disciplinary Panel while an officer above the rank of an ASP faces 
                                                           
34   OSI Report note 1 above at 91 
35   AI: Killing at Will note 1above at 1. 
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the Force Disciplinary Committee. If the officer is found guilty, an 

appropriate recommendation is made to the Police Service 

Commission which disciplines the officer36. He is then charged in 

court. If he is not found guilty by the panel or committee, he is 

discharged and nothing comes of the case. The Police have the 

final say in determining whether or not its officers have erred. 

Hence, where there is a conspiracy to cover up or frustrate the 

investigation of an extrajudicial execution for instance, it will be 

near impossible for victim’s family to get justice except such 

family has connection to a more senior officer or the President is 

willing to step in37. This leaves much to be desired. The failure to 

punish officers who extra-judicially kill suspects and the existing 

windows of escape in the current disposition will continue to fuel 

the prevalence of this problem in Nigeria. 

 

Lack of capacity to investigate crime 
The Police are lagging and lacking in the requisite training and 

resources that will enable them conduct scientific based 

investigation and intelligent policing. A report by the Amnesty 

International compiled in 2009 described the situation thus: 

 

                                                           
36 “Beyond the Police Disciplinary Panel” Thisday Newspaper 23 July 2013 
available at www.thisdaylive.com/articles/beyond-the-police-disciplinary-
panel/154069/  
37   See the case of Nkechi Obidigwe recounted above. 

http://www.thisdaylive.com/articles/beyond-the-police-disciplinary-panel/154069/
http://www.thisdaylive.com/articles/beyond-the-police-disciplinary-panel/154069/
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Police stations lack the resources to investigate 

complex crimes that require specialized skills, and 

although all police stations are obliged to keep 

records, many do not keep adequate documentation 

of their work. There is no database for fingerprints, 

systematic forensic investigation methodology, or 

sufficient budget for investigations. The forensic 

capacity is poor; there are only two forensic 

laboratory facilities in the country and limited 

numbers of forensic staff. In many cases, the police 

ask the public to pay for expenses incurred during 

an investigation, including paper, pens and petrol38. 

 

This remains the state of affairs till date. Under these 

circumstances, the police often fear for their lives and consider it 

better to kill a suspect than release him back to the public due to 

their inability to make a successful criminal case against him. 

However this goes against the fundamental principles of our 

criminal justice system and creates a situation where a lot of 

innocent individuals are unlawfully killed. 

 

 

 

                                                           
38    AI: Killing at Will note 1 above at 5. 
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Corruption 
Corruption has been defined as the abuse of entrusted power for 

private gain39. Corruption is an endemic ill that has permeated 

every facet of the Nigerian society including and more 

prominently, the Police. Many, if not all of the problem with law 

enforcement agents in Nigeria can be blamed on corruption. As the 

definition above simply imply, violation of the law by a law 

enforcement officers is often a consequence of the placement of 

personal interest or benefit above the duty to obey and enforce the 

law. Corruption in the Police is fuelled by greed, a low income and 

poor working conditions. There have been allegations of money 

meant to fund the police being diverted to private pocket by the 

controlling authority40. Hence there is acute lack of resources for 

Police work and demoralization of the officer who get back by 

embracing corruption in their own capacity. 

 

Lack of Proper Education and Inadequate Training 
A lot of the low ranking officers in the Nigeria Police are semi 

illiterates. This significantly affects the quality of the output of 

their policing work as their exposure and level of reasoning is quite 

limited. They are lacking in the requisite knowledge of the law 

which they are charged to enforce. The manner such an individual 

                                                           
39Transparency International available at 
www.transparency.org/cpi2011/in_detail 
40   Corruption Not Funding is the Problem of the Nigeria Police – CENTREP 
available at www.informationng.com 

http://www.transparency.org/cpi2011/in_detail
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will handle a case will be like that of a layman who jumps to a 

conclusion of guilt of a suspect merely on the allegation of another. 

This is unlike a trained professional who knows what leads to 

follow and questions to ask find the truth of a situation. There is an 

apparent deficiency in training and proper education for many 

Police officers. Amnesty International reported that the Police 

training institutions which had the capacity for 14,000 recruits was 

stretched to accommodate 40,000 persons thus turning the 

institutions into concentration camps and spilling out a crop of 

undertrained and unqualified Police officers41. 

 

Societal attitude and indifference 
While directly affected persons are aggrieved and often cry out for 

justice, the Nigerian society appears to be largely complacent to 

extrajudicial killings by members of the security forces. They turn 

a blind eye to such incidence especially where they believe the 

victims to be truly criminals. This is probably a reflection of the 

anger and revolt the society feel due to the sporadic and consistent 

crime rate in the country. The people however forget that this 

method of dealing with alleged criminals will lead to the killing of 

the innocent and an officer with a personal agenda could play it to 

his own advantage as seen in the killing of the “Apo Six”.  

 

 
                                                           
41   AI: Killing at Will 5. 
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Recommendations 
 
Legal Reform 
There is need for an amendment of the constitutional provision 

[Section 33(2), 1999 Constitution] which gives so much latitude to 

law enforcement officers to use lethal force in the apprehension of 

a suspect. The Police Force Order 237 which permits the shooting 

of unarmed suspects should also be reviewed. These provisions 

should be amended to conform to the standard set in the UN Basic 

Principle on the use of Force and Firearms by Law Enforcement 

Officials.42 Article 9 thereof provides as follows: 

 

“Law enforcement officials shall not use firearms 

against persons except in self-defence or defence of 

others against the imminent threat of death or 

serious injury, to prevent the perpetration of a 

particularly serious crime involving grave threat to 

life, to arrest a person presenting such a danger and 

resisting their authority, or to prevent his or her 

escape, and only when less extreme means are 

insufficient to achieve these objectives. In any 

event, intentional lethal use of firearms may only be 

                                                           
42Adopted by the Eighth United Nations Congress on the Prevention of 
Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7 
September 1990. 
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made when strictly unavoidable in order to protect 

life.” 

 

Accountability for Crimes by Erring Officers and greater 
deterrence 
 

Law enforcement officers should be made accountable for crimes 

committed in the execution of their duty. This step is very germane 

in the fight against extrajudicial execution by the Police and other 

law enforcement agents as the commission of this heinous crime 

will continue as a matter of practice, notwithstanding any other 

measure taken to curb it, if perpetrators believe they can get away 

with it. The facts and data stated above is evidence that in most 

cases, law enforcement agents get away with extrajudicial 

execution and other crimes. It has been suggested that to ensure 

accountability and route out impunity for such crimes a federal 

prosecutorial unit saddled with the responsibility of investigating 

and prosecuting crimes committed by law enforcement officers 

should be established43. The existing practice whereby 

investigation of allegation of extrajudicial execution by Police is 

done by the Police is converse to the tenets of justice. On this 

issue, the African Commission on Human and People’s Right held 

that “Investigations must be carried out by entirely independent 

individuals, provided with the necessary resources, and their 

                                                           
43   OSI 14  
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findings should be made public and prosecutions initiated in 

accordance with the information uncovered.”44 

 

Accountability should also be ensured in respect of the spending of 

funds disbursed to the Police. While the NPF may be indeed suffer 

inadequate budgetary allocations45, it has been alleged that a 

considerable chunk of the allocated fund is used and diverted to the 

pockets of the controlling authorities of the Police46. The 

enforcement of human rights of individual is hinged on 

accountability for crime, hence accountability must be ensured and 

proper sanction given to attain any deterrence for the commission 

of this crime. 

 

Oversight and Monitoring of the Police 
The Police Service Commission (PSC) was established under 

Section 153 of the 1999 Constitution and conferred with power to 

appoint, promote, dismiss and discipline erring Police Officers in 

Nigeria47. Similarly, the National Human Rights Commission is 

                                                           
44 See the decision of the African Commission on Human and Peoples’ Rights in 
Communications 48/90, 50/91, 52/91, 89/93, Amnesty International, 
ComiteLoosliBachelard, Lawyers Committee for Human Rights and Association 
of Members of the Episcopal Conference of East Africa v. Sudan, Thirteenth 
Activity Report of the African Commission on Human and Peoples’ Rights, 
(2000) AHRLR 297 (ACHPR 1999)  
45Jike V.T “The Nigeria Police and the Practice of Law and Order: A Book of 
Readings NISS Publications (2003) 138. 
46Corruption Not Funding is the Problem of the Nigeria Police – CENTREP 
available at www.informationng.com accessed  
47See PSC website available at http://www.psc.gov.ng/about-us.html 

http://www.informationng.com/
http://www.psc.gov.ng/about-us.html
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established to create an enabling environment for the promotion, 

protection and enforcement of human rights48.  However, since the 

existence of these two agencies the grave practice of extrajudicial 

execution persists. There is therefore need to empower and charge 

the PSC by Presidential directive, to oversee the investigation of 

allegation of extrajudicial killing and other serious crimes by the 

Police. It should in exercise of its duty to ensure optimal efficiency 

of the Nigeria Police make erring police officers accountable for 

their violation of the human rights of individuals. The 

recommendation of the Open Society Institute that the NHRC 

monitor case of police abuse and regularly report these to the 

Attorney General of the Federation and the National Assembly is 

also laudable in this regard49. The department of Research and 

Planning of the NPF50 which has the function of monitoring and 

assessing the extent to which police duties are conducted according 

to law should also be put to task by the authorities of the NPF to 

judiciously carry out its function and serve as an internal check to 

the police. 

 

 

 

                                                           
48See the NHRC website available at http://www.nigeriarights.gov.ng/ 
49OSI Report note 1 above at 15 
50Functions and duties of Department of Research and Planning available at 
https://www.npf.gov.ng/departments.php?loc=6 
 

http://www.nigeriarights.gov.ng/
https://www.npf.gov.ng/departments.php?loc=6
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Higher Standard for Recruitment and Regular Training for 
Officers 
 

There is need to ensure that persons to be recruited into the Police 

should possess basic O’level secondary school education. Police 

officers should also be made to undergo regular training to bring 

them up to standard and equip them with the technical know-how 

of conducting intelligent policing and forensic investigations. This 

will help to enable them acquire sufficient skills for thorough and 

fair investigations of crimes and shone the use of torture and 

extrajudicial execution by the Police. Training should also focus on 

the proper usage of firearms. 

 

Adequate Funding of the Police and Better Working 
Conditions 
 

The stark conditions of the Police stations in terms of the lack of 

basic equipment required for police work need to be urgently 

reversed. There is also need to improve their pay and working 

conditions in terms of the provision of housing, mobility, health 

and other facilities to make them more comfortable and less 

susceptible to corruption. To achieve results and perform up to 

standard, the police need to work under the right conditions with 

the right materials.  

 

Rooting out corruption within the NPF 
The near impossibility of achieving this objective, considering how 

rooted corruption is in every facet of the Nigerian society, makes 
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this statement almost hilarious. However, it is a bridge that must be 

crossed to achieve any meaningful improvement of the state of 

things. The adoption of the measures prescribed above especially 

with respect to accountability and oversight monitoring will greatly 

help to curb corruption and put erring officers in check. 

 

Investigation of Extrajudicial killings and Trial of Indicted 
Officers of the Nigerian Army 
 

The Nigerian Armed Forces have an established and respectable 

system of investigation and punishment of crimes by erring 

officers outside the regular criminal justice system. It is highly 

recommended that the allegations of extrajudicial killing be taken 

seriously by the authorities of the Nigeria Army and court martial 

constituted to try and punish offenders lest extrajudicial killing 

become a norm in every law enforcement or security agency in the 

country. This should apply to other security agents like the State 

Security Service. 

 

Reorientation of the Society and the Law Enforcement Officers 
There is need for proper reorientation of the people and the law 

enforcement officers to the effect that the elaborate criminal justice 

system is put in place to protect the innocent and ensure 

reformation where possible for the offender. They need to be made 

aware of the fact that extrajudicial killing, even where there is 

overwhelming evidence that the suspect is guilty of the alleged 
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offence, is a form of jungle justice that will ultimately lead to the 

collapse of the social structure. 

 

Improvements in the Proposed Administration of Criminal 
Justice Bill 2013 
 

The existing legal framework for the administration of criminal 

justice in Nigeria is substantially governed by the Criminal 

Procedure Act51, in operation in the Southern States and the 

Criminal Procedure Code52 applicable to the Northern States in 

Nigeria. These laws which were a colonial legacy have become 

archaic and do not conform with modern reality and the demands 

of justice in Nigeria. The above laws have loopholes which 

engenders police abuse, arbitrary arrests53 and undue delay in 

prosecutions.  

 

The Administration of Criminal Justice Bill is a major 

improvement on these laws. Section 7 of the bill specifically 

provides against unlawful arrests, that is, arrest of another in lieu 

of the suspect due to the arrestee’s connection/relationship with the 

suspect. Innocent persons have been thus arrested and subjected to 

violation of their fundamental rights including right to life. The 

Bill further contains provisions which incorporate developments 

made in advancing the rights of suspects over the years. These 
                                                           
51   Cap C41, Laws of the Federation of Nigeria, 2004. 
52   Cap C49, Laws of the Federation of Nigeria, 2004. 
53   Section 10 of the Criminal Procedure Act. 
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include provision which mandate the enforcement of a suspect’s 

right to information on the alleged offence for which an arrest is 

made; right to silence; right to consultation with counsel of choice 

before making a statement and right to free legal representation 

where the suspect cannot afford one.54 Section 6 of the bill also 

mandates the Police to notify the next of kin or relative of the 

arrestee of the fact of the arrest at no cost to the relative. This 

provision is laudable and will serve as a good check against 

extrajudicial execution of suspects by the Police if it is observed. A 

lot of suspect are arrested and disappeared without any of their 

family member being made aware of the arrest as seen in the case 

of Gabriel Agaba above55. Section 8(1) of the Bill provides that a 

suspect shall not be subjected to any form of cruel inhuman or 

degrading treatment. Furthermore, Section 15(1) of the ACJ Bill 

provides for the mandatory recording of the personal data of 

arrested persons. Such data must be recorded within 48 hours56. 

This is to prevent prolonged detention of suspects under the excuse 

of recording data. The bill provides for the establishment of a 

Central Criminal Record Registry wherein records of arrested of 

tried persons can be easily accessed. This will also help to curb 

incidence of enforced disappearance by the Police and help to 

                                                           
54    See Section 6 of the ACJ Bill. 
55    See Paragraph 3.4 above. 
56    Section 15(2) of the ACJ Bill 
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organize criminal record for enhanced investigation.57 A judicious 

adherence to the above provisions when the bill becomes law will 

definitely go a long way in protecting suspects and reducing cases 

of extrajudicial executions. 

 

Conclusion 
Extrajudicial killings portends a society suffering from a major 

human rights crisis and when a state either actively or impliedly 

involve itself in this dastardly act by sponsoring, ordering or 

condoning the practice, it has failed in its duty to protect the rights 

of its citizens to life. A situation where security agents who ought 

to protect citizens’ life and enforce the law deliberately avoid the 

due process for investigation, prosecution and punishment and kill 

individuals, is evidence of a serious structural problem in a state58. 

Section 4 of the Police Act59 specifically attributes the following 

functions to the Police: the prevention and detection of crime, 

apprehension of offenders, preservation of law and order, 

protection of life and property and enforcement of all laws and 

regulation with which they are charged. Hence, it is pure irony that 

the reality of the situation as depicted above sees the Police 

violating rather than enforcing the law and taking life rather than 

protecting it. 

                                                           
57    Section 16 of the ACJ Bill 
58    Lanfer n 54 above at 6. 
59 Cap P19 Laws of the Federation of Nigeria, 2004. 
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The extrajudicial execution of suspects especially by the security 

agents is a misnomer and the consistency of its occurrence in 

Nigeria is a great cause for concern. Suspects are innocent in the 

eye of the law until proven guilty. Administration of Criminal 

Justice Bill, 2013 which is currently before the National Assembly 

is a step in the right direction. Educating the police on these rights 

and the need to observe them will constitute a great step towards 

the reduction of incidences of extrajudicial execution of suspect.  

Extrajudicial killing of suspects in Nigeria is an endemic abuse of 

human rights, an unjustifiable degradation of the criminal justice 

system; and a sign of a failing state.  
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